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ALSO PRESENT: THEODORE T. GOTSCH, ESO. 
United States Department of 


© BO MACS Ei O° C28. (babi AG ch SAUN; resumed 
CONTINUED EXAMINATION 
BY MR. DANAS: 
Q Captain, may I remind you that you 
are still under oath from the last portion of 
the deposition. 
At the outset I would like to ask 
you whether you brought with you today any docu- 
ments that were sought at the last session of your 
deposition? 


A I wasn't requested to and I didn't 


bring any. 
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MR. SCHWARTZ: Let me just say for the 
record that we have been working on the list of 


items that were requested in Captain Lowen's 


deposition and also Captain O'Callaghan's. 


My hope was that we would review the 
request for admissions again. And since the number 
of the documents that you asked to have admissions 
made as to their genuineness are also the documents 
that you asked for, I thought we could save time, 
because that number of instances, although we 
didn't previously admit it for whatever reason 
at the time, we will admit it now. 

I thought we might save some time 
that way. 

MR. DANAS: I appreciate that and I 
suggest that we save that for some point later in 
the day. 

MR. SCHWARTZ: All right, 

MR. DANAS: May we have this marked 
Plaintiff's Exhibit D Zor identification. 

(Document marked Plaintiff's Exhibit 

identification.) 


Captain, I show you a document that 
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has been marked Ph aintiff's Exhibit D for iden- 


tification and ask you whether you can identify it? 


A Yes. 

This is a newsletter sent out -- it 
is a newsletter on the resolution of affiliation 
with the ILA. 

Q Does the document indicate a date upon 
which it was sent out? 

A I don't know if it does or not. 

Q Let me ask you this, Captain. 

Did you have anything to do personally 
with the production, writing, preparation of that 
document? 

A I undoubtedly ordered it done. - 

I don't recall my exact participation 
in it. I undoubtedly had some part in it. 

Q What was your purpose in ordering that 
document prepared by whoever prepared it? 

A Information for the membership. 

Q What type of information? 

A Information on the resolution that it 
contains. 

Q The ILA affiliation? 


A Yes. 
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May I see that for a moment? 
Yes. 

Q Is it your recollection that this 
document was circulated to the membership of the 
Union? 

It probably was, yes. 

Would that have been by mail? 

Possibly. 

Possibly or probably? 

Probably. It probably was. 

I think it was sent out. I would have 
to check it. 

Q Was that sent out using the Union's 

master list of membership addresses? 

A Whatever mailing lists we used, it 
was undoubtedly used; probaply the membership 
mailing list that is used for the publications. 

Q Is this document, Exhibit D for iden- 
tification, a regular publication feature of the 
Union, or is this a special one-time only document? 

A No. Usually after the convention there 
is a positive action letter, newsletter, or if it 


is not: -- it doesn't conform right with the 


publication of the letter, there is a newsletter 
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usually sent out with the positive actions of the 
convention, of any convention. 

Q Once again, sir, that we are clear on 
this, what was the purpose, as you saw it, in 
sending out this document? 

A To make the membership aware of the 
pending referendum on affiliation with the ILA. 

Q Well, beyond making them aware, what 
else did you have in mind, if anything? 

A That I was in favor of affiliation 
with the ILA, fer one thing, the convention war. 

Q Basically it was a pro-affiliation 
document, was it not? 

A It certainly wasn't anti-affiliation. 

Q And it was meant to influence the 
membership with regard to voting for the affilia- 
tion? 

A It was meant to let them know what the 
feeling of the Executive -- of their officials; 
how we felt about it. 

Q And the feeling was positive, and 


by letting them know your feelings, you hoped to 


persuade them to feel the same? 


A I hoped they would agree with me, yes. 
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2 Q In that connection there is included 
3 within this document statements of Teddy Gleason 
4 and John Bowers, are there not? 
— F 
5 A Yes. 
6 They were taken from the record of the 
7 convention. 
8 Q On page 5 of Exhibit D, there is a 


9 statement by John Bowers in which he states, 


10 "T trust O'Callaghan and if O'Callaghan wasn't the 


top man here, 


I would think twice before saying 


I would want the affiliation to go through with 


the Masters, Mates and Pilots. 
“O'Callaghan I trust." 


With regard to that portion of ‘Mr. 


Bowers' statement, what was your intent with 
regard to printing it or having it printed? 
18 A I merely printed Bowers' statement. 
I didn't have any intent. 


For any intent you would have to see 


Bowers on i*. 


Mr. 


This document was circulated in 


Q 


August of 1971, was it not? 


A Yes. 


25 Q And it was during that period that you 


SOUTHERN OISTRICT COURT REPORTERS U.$. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


jwe O'Callaghan 
were up for re-election as the President of 
the International; is that true? 
A I wasn't up -~ I had been nominated, 
I believe. 
I would have to check and 
I had been nominated then. It wasn't 
Q This document, Exhibit D, was circu- 
lated on August 19, 1971. 
By that time you had been more than 
nominated. Correct? 
The ballot committee was meeting, they 
were preparing ballots. 


A I would have to check the record on 


Q In any event, you were a candidate 
for President? 

A That's correct. 

Q For re-election? 


A Yes. 


Q At the time of the preparation of 


Exhibit D, did you see any problem with regard 
to the statements of John Bowers? 
MR. SCHWARTZ: In what respect? 
Q And your candidacy for International 


President? 
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MR. SCHWARTZ: In what respect, 

problems, which way? 

Q With regard to the statements constitu- 
ting campaign literature for re-election. 

A No, I didn't see any. 

Q None at all? 

A No. 


Q Who paid for the preparation and dis- 


tribution of Exhibit D for identification? 


A It was paid by the Union. 

Q Do you recall what the dollar amount 
was with regard to that preparation and circula- 
tion? 

I would have to look it up. 

MR. DANAS: Would you check the 
records, Mr. Schwartz, and provide us with the 
information sought in that regard? 

MR. SCHWARTZ: Yes, we will do that. 

MR. DANAS: Thank you. 

Q Exhibit D for identification was the 
subject of a decision by Judge Thomas Croake of 
this court, was it not? 

A That I don't know. I would have to ask 


attorney if it was. 
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Q Well, would you consult with him and 


answer the question? 


MR. SCHWARTZ; You so earnestly 


sought this deposition, I can stipulate to everything 


you ask for. 

Of course, the answer is yes. 

MR. DANAS: In that case, Mr. Schwartz, 
I would like to ask you if there would be any cbjec- 
tion to a certain degree of leading the witness 
in the interest of time? 

MR. SCHWARTZ: I would even make a 
better suggestion. 

Except for the kind of question where 
you ask him "What was your intent" and that kind 
of thing, I would stipulate to the genuineness of 
the document, there is no question about it being 
the subject of Judge Croake's decision. 

All that stuff can be agreed to. You 
don't have to waste time and money on that. 

Q Well, just in the interest of time, 
Captain, your counsel has stipulated to the fact 
that Exhibit D was the subject of Judge Croake's 
opinion in this Court in or about September of 


1971, and Judge Croake in that decision found 
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Exhibit D to be campaign literature on your behalf 


and perhaps others whom you were running with at 
that time. 

He further found that the document was 
prepared and disseminated at Union expense. 

As a remedy in that connection, he 
ordered the Union to circulate at its own expense 
campaign literature on behalf of Captain Sheldon 
and others of his slate. 


Now, do you recall whether that was ever 


Yes. 

MR. SCHWARTZ: Just a minute. I 
think you have got it wrong. 

I don't think he ordered it. I could 
be wrong on this. I don't think that his judgment 
included a specific directive to distribute it. 
But in any event, it was dcne. 

Q Well, what is your recollection, just 
so we get this straight, that it was voluntarily 
done? 

MR. YOUNG: I thought it was ordered 
distributed. I will get the opinion. 


MR. SCHWARTZ: Whatever it shows, it 
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shows. It will be there. 

Q In any event, Captain, you do recall that 
these documents on behalf of Captain Sheldon and 
others were sent? 

A Yes, that's right. 

Q Do you recall when they were sent dy 
the Union? 


No, I don't. Somewhere along in that 


MR. SCHWARTZ: November, something 
like that? 

Q Does late November 1971 refresh your 
recollection? 
A I would have to look at the record. 

MR. SCHWARTZ: I think it was sometime 
in the middle of November. We can stipulate to 
that fact. 

MR. DANAS: I believe it was November 
24th or 25th. 


MR. SCHWARTZ: The record will show 


Q Now, do you recall receiving from Captain 


Sheldon or others the text of the campaign literature 


that was to be sent on their behalf? 
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A I don't recall when I received it, but 
I evidently did. 
Q Let me ask you this: 
Do you recall whether you received the 
documents in printed form ready to be mailed, or 
whether the Union printed the campaign literature 


from rough drafts of the text? 


A I don't know. I can't recall. I would 


have to go and find out -- 

MR. DANAS: In the interest of time, 
Mr. Schwartz, I would like the Union's records 
checked and the following information provided: 

Number one, in what form the campaign 
literature was received by the Union from Captain 
Sheldon or others. 

MR. SCHWARTZ: Slow down now. 

MR. DANAS: ALL Sight. 


B, by whom it was received in whatever 


Thirdly, when it was received. 

And then, the exact date on which it was 
sent out. 

MR. SCHWARTZ: All) ,right. 


MR. DANAS: And the method of the wail- 
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ing, whether it was by mail, et cetera, and which 
mailing list was used for that purpose. 

I am reminded, and I would like to put 
on the record at this point, that prior to the com- 
mencement of today's portion of Captain O'Callaghan's 
deposition the Government provided to counsel for 
the Union, Mr. Schwartz, a copy of the transcript 
of the first portion of Captain O'Callaghan's depo- 
sition and a copy of the transcript of the first 
portion of Captain Lowen's deposition. 

MR. SCHWARTZ: That's correct. 
MR. DANAS: And as we receive the 
second and succeeding portions they shall be so 


provided to you. 


Q If we for a moment dismiss Exhibit D 


for identification, I would like to turn to any 
other campaign literature that you had prepared 
and sent out in your behalf subsequent to the 
Convention in 1971 and up to the talleying of the 
ballots in December of 1971. 

Would you give me some idea as to the 
magnitude in dollar amounts and in numbers of 
Mailings of such literature on your behalf or on 


behalf of those running on your national slate? 
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A I believe that I sent out one full 
mailing at my own expense. And the money was 
contributed by the people on the slate. I believe 


I could have sent more, but I think I only sent out 


one total mailing. I may have sent a follow up, but 


I would have to go and check. I have got all the 
records and my cancelled checks and everything of 
that sort that I spent on the elections. 

Q When you refer to a full mailing, Captain, 
you refer tc one document “sing mailed to all members 
of the Union? 

A Yes, through the AAA. 

Q I believe you testified last time that 
whatever was sent out in your behalf was presented 
by Wirth-Strahler, Inc., in Baltimore, Maryland? 

Ps Yes. 

Q Who is Harry Friedman? 

A Harry Friedman? 

Q Yes. 

A He is a candidate. There is a Captain 
Friedman, but I don't know whether his name is 
Harry or not. 

He's on the West Coast. 


Yes, who is that gentleman? 
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A I don't believe I ever met him, but 
he's -- if he is the one I am thinking of he's a 
skipper that sails out of the Wast Coast. 

Q You say you never met Captain Friedman? 

A No, I don't believe I did. I don't 
ever remember ever meeting him, no. 

Q Do you recall speaking with him orally 
on the phone or corresponding with him in any 
manner? 

A He may have called me on the phone. I 
don't recall. 


Q Isn't it true that he wrote a letter to 


you and that you had Wirth-Strahler, Inc. print 


12,000 copies of that letter which you later circu- 


lated to the Union membership? 
A Can I see the letter? I don't recall 
the letter. 
Q I don't have a copy of the letter with 
me in the office here, or in our offices at all. 
I am just asking you. 
A I don’t. recall it. 
Q You have no such recollection? 
A I know that a letter was -- that Friedman 


sent out a letter during the campaign, but I don't 
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recall the circumstances of the letter. 
Q You don't recall having 12,000 copies 
of it printed? 


A I didn't have 12,000 copies printed, 


Q Did you ever pay for the printing of 
12,000 copies of that letter? 

A I don't recall paying for it, no. 

Q Do you recall having 12,000 -- the 
cost of printing 12,000 copies of that letter put 
On your account at Wirth-Strahler, Inc.? 

A No. 

Q Getting back to your own campaign litera- 
ture, will you attempt as best you can recall, te put 
a dollar amount on the -- in terms of the campaign 
literature that you gent out? 


A I got the checks and I won't attempt 


to put a dollar amount. I will tell you exactly 


what I spent. I did it all by personal checks. 
Q Will you let us know? 
A Yes. 
MR. DANAS: We will leave a space in 
the record for that. 


MR. SCHARTZ: 
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Q So your best recollection is that you 


sent out one piece of literature? 


A I'm sure I sent out one that started 


At least one? 

Yes. 

Q What about Captain Lowen, do you know 
whether he sent any out? 

A I don't think he sent any out other 
than what I sent out. 

Q What about Capta’a Caldwell? 

A No, I‘m sure Captain Caldwell didn't. 
He's very tight with the dollar. 

They all donated their share, you know, 
kicked in whatever -- I don't know whatever they 
kicked in, but I have a record of that, too. 

Q Would you give us the benefit, as best 
that you can recall it, with regard to your thinking 
in 1971, in August, September, October, November, 
with regard to campaign literature and with regard 
to the magnitude of your mail list? 

MR. SCHWARTZ: Is that a question? 


I have got to understand it to know whether or not 
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to object to it. 
MR. DANAS: I will rephrase it. 

Q In the period I just referred to you 
claim to have sent out perhaps one piece of litera- 
ture -- 

MR. SCHWARTZ: He didn't say perhaps, 
he said definitely at least one. 

Q At least one. And I think we will all 
agree that isn't very heavy campaigning, is it, one 
piece of literature. 

A I never did campaign heavy at any time 
and I won't the next time. 

Q And yet you testified the last time that 


in your experience, based on 20, 25 years of con- 


nection with the Union that all Union electicns were 


very close, that 150 votes constituted a landslide; 
isn't that correct? 
A That's correct. 
MR. SCHWARTZ: In a democratic union. 
MR. DANAS: In a democratic union. 
Q And in light of that you felt comfortable 
with the magnitude of personal mailings at your 
expense that you referred to? 


MR. SCHWARTZ: Comfortable in what 
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respect? 


Q With regard to assuring re-election in 


A I didn't comfortably or uncomfortably. 
It wouldn't have been the end of the world if I- 


wouldn't have been re-elected and it wan't be the 


end of the world if I am not re-elected this time. 


Q Did you want re-election back in 1971? 

A If I had been re-elected, fine. Andi 
didn't get re-elected someone else would have a 
would have supported him after the election. 

Q I am not asking you that, Captain. 


realize it would not be the end of the world. 


I am asking you whether given your preference you 


would have liked re-election. 

MR. SCHWARTZ: Isn't that obvious? 

I wouldn't have ran if I didn't want - 

MR. DANAS: It is not obvious, Mr. 
Schwartz, because Captain Lowen testified he didn 
want it, he was drafted. Okay? 

MR. SCHWARTZ: Fair enough, I do 
remember that. 

Q I gather from your last statement, Cap 


tain, that you are seeking re-election in 1974? 
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A I have not declared myself yet. We 
went over that last time. 

Q I know we did. You made a definitive 
statement today and I thought there may have been 
a definitive announcement in the interim between 
our last meeting and today. 

A I wouldn't make it here. 

Well, you never know. 

In that connection, I would like to ask 
you whether the Union is now in the process of con- 
ducting its pre-election procedures for 1974? 


A Yes, the balloting is during the month 


MR. SCHWARTZ: Nominaticns. 

A Nominations, rather. The nomination is 
only during the month of June for the Off-Shore 
Division and Pilot's Division. 

Q When are the nominations for the Inter- 
national president and secretary-treasurer? 

A At the Convention in August. 


Q If you were to seek nomination for 


re-election ‘in August, by when, under the Union's 


constitution would you have to announce yur inten- 


tion in that regard? 
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A After a certain number of days after 
the close of Convention, but I haven't looked at 
it -- you are nominated during the Convention, 
of course, you accept right there, but there is a 
period in case you are nominated by petition, ten 
days after the Convention, I don't know -- it is 
ten days after the close of nominations in June 
for those people to accept, but I would have to 
look up the constitution and see what it -- usually 
in the constitution you know who is going to run at 
the end of the Convention. 

Q In any event, this past month, the month 
we are in now, June of 1974, nominations are open 


for Off-Shre Division officers? 


A That's right. They are coming in every 


Q Specifically, which officers within the 
Off-Shore Division are nominations now being received 
for? 

& 

A All officers where the men represent the 
Union, other than clerical work. 

Q Name the officers, please? 


A Very well. In New England, an agent and 


assistant port agent. 
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In New York -- 
Of what port? 

A New England. New England, due to 
action of the Executive Board -- 

MR. SCHWARTZ: Council. 

A Executive Council, the Ports of Boston 
and Providence have been combined into the «ew 
England area. 

Q When did that occur? 

A Three or four months ago at the last 
Off-Shore Division Executive Council meeting for 
reasons of economy and due to the fact that Boston 
and Providence have gone down to practically 
nothing as far as shipping goes. 

Q Which other officers? 

A In New York, the port agent, the execu- 
tive assistant port agent and four assistant port 
agents. 

The Port of Philadelphia it has 
been combined under the Port of Baltimore and there 
will be an assistant port agent in Philadelphia. 

In Baltimore there will be a port agent 
and two assistant port agents. 


The executive assistant port agent's 
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job in Baltimore has been abolished. 

In Norfolk there will be a port agent 
and assistant port agent. 

In Charleston, South Carolina -- 

MR. SCHWARTZ: I don't remember myself. 

A There will be an assistant port agent 

in Charleston, a pct agent. 

MR. SCHWARTZ: Check. 

A I would like to check that. I think -- 

I won't say for sure in Charleston. 

In Jacksonville, Florida, there will 
be 2 port agent. 

In Mobile, Alabama, a port ager 

In New Orleans, port agent and three 
assistant port agents. : 

In Galveston, a port agent, executive 
I mean, a port agent, vice president of the Gulf 
and an assistant port agent. 

In Houston, there will be a port agent 
and assistant port agent. 

Los Angeles, port agent and assistant 
port agent. 

San Francisco, a port agent, executive 


assistant pert agent and three assistant port agents. 
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And Seattle and Portland, port agents. 

The executive assistant port agents in 
Baltimore and New Orleans have been abolished. 

Q With regard to the abolition of those last 
two mentioned positions and the others that were 
abolished that you mentioned and with regard to the 
merger in New England and in the Philadelphia port 
that you mentioned, were all of those actions taken 
at an Executive Council meeting? 

A Yes. 

MR. SCHWARTZ: The Off-Shore Division 
Executive Council, pursuant to a referendum adopted 
among the Off-Shore Division members. 

MR. DANAS: I would like to get that. 
When was that referendum held? 

MR. SCHWARTZ: I will give you the exact 
date. Roughtly it was held about six or eight months 
ago, authorizing the Off-Shore Division Executive 
Council to do what they did. 

MR. DANAS: And that was with regard to 
the abolition of positions and the merger of ports? 

MR. SCHWARTZ: On the basis of economy 
and things of that sort. 


MR. DANAS: Just in the interest of 
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time, I gather that was a referencum open to all 
Off-Shore members? 

MPR. SCHWARTZ: Correct. 

Q Were there any other changes in the Union's 
structure that occurred in the last two years that 
we have not discussed and that we have not been pro- 
vided with, or that are not provided for in the 
new constitution. 

In other words, changeover and above -- 

MR. SCHWARTZ: What we can do for 
you, if you want, is tell you what referendums have 
taken place. We referred to it in some of the 
papers that. have been served in other procedures. 
All of these changes are done pursuant to referendum. 

So, we will tell you what referendums. 

MR. DANAS: Are the referendums, 
just so I understand it, held subject to the 
Executive Council decision on these matters? 

MR. SCHWARTZ: No. They have to be 
authorized to take certain action before they can 
take it. The action is authorized, it is not done 
and then ratified. 


In other words, the Executive Council 


is authorized to do certain things if they find 
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such things. 


MR. DANAS: In other words, the Execu- 


tive Council rubber stamps the referendum? 

MR. SCHWARTZ: The trouble is the way 
you blanketly characterize things. Rubber stamp is 
not the proper word. They don't rubber stamp it. 
They don'. see what the referendum says. 


MR. DANAS: They are authorized to do 


MR. SCHWARTZ: Authorized to do it. 
They may or may not do it. They are given some general 
guidelines. 

MR. DANAS: Let's go back. 

Who authorizes tne referendum to take 
place? How does that come vack? 

MR. SCHWARTZ: The Executive Council. 
They authorize the referendum. 

Do you have a copy of the Off-Shore 
Division by-laws? It is very plain. 

MR. DANAS: Yes. With regard to the 
referendum information -- 


MR. SCHWARTZ: Let me explain it to 


What happens there is a provision as to 
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how you amend those by-laws, and what happens is 


that certain propositions have to be drafted and 
submitted to the membership. 

They are all in the form of amendments 
to the by-laws. 

The Executive Council has the job of 
getting up those amendments and causing them to be 
ballotted upon. 

MR. DANAS: I understend. 

MR. SCHWARTZ: And then it becomes an 
official amendment of the by-laws and the Executive 
Council then acts in accordance with the by-laws. 

MR. DANAS: With regard to the referendums 
that you stated that you would provide to us, I would 
like to ask you for the minutes of the Executive 
Council meetings which both authorized the referen- 
dum and later acted upon the referendum. 

MR. SCHWARTZ: Sure. 

MR. DANAS: Thank you. 

Q Now, Captain, are there any other posi- 
tions within the Off-Shore Division for wnich 
nominations are open during the month of June of 
1974 other than those you just mentioned? 


A I believe I mentioned them all, and the 
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Pilot Division, of course, they have their nomina- 
tions the same month. 

Q You mentioned nominations for the posi- 
tion of Atlantic Vice President? 

A Yes, Port of New York. Wo, the Port of 
New York Agent. At:lantic Vice President is one 
job. 

Everybody votes for him throughout 
the country. 

Everybody votes throughout the country 
for ever elective job. 

Q So the man who is elected New York Port 
Agent by all Off-Shore Division mesbers automatically 
becomes vice president? 

A Yes. The vice president, if a person 
wants ~-- vice president is part of the job of the 
New York Port Agent. The Gulf is part of the job 
of the Galveston Agent and gen Francisco for the 


West Coast. 


Q And those three vice presidents, as we 


dsicussed earlier, sit on the Executive Committee 


of the International, is that correct? 
MR. SCHWARTZ: General Executive. 


General Executive Committee? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, MEW YORK, N.Y. CC *-4880 


O'Callaghan 
Board. 
Gereral Executive Board. 
MR. SCHWARTZ: General Executive 
Board. 

Q Are the three Off-Shore Division vice 
presidents that you just named the three top officers 
of the Off-Shore Division? 

A No. 

Q Who are those top officers? 

A The top officers are the three Inter- 
national officers. 

Q Well, with regard to the Off-Shore 
Division, what would their titles be? 

A They are the Executive Officer -- the 
International President is the Executive Officer 


of the Off-Shore Division and the Secretary- 


Treasurer is the Finance Officer of the Off-Shore 


Division, and the Executive Vice President is the 
Executive Vice President of the Off-Shore Division. 

Q Now, with regard to the three top offi- 
cer positions of th Off-Shore Division, are nomina- 
tions for those positions open during the month of 
June of 1974? 


A No. 
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When are nominations for those positions 


A At the convention. 

Q Why are those nominations not held during 
June of 1974 along with the other officers of the 
Off-Shore Division? 

A The constitution and by-laws don't 
call for it. 

Q The constitution and by-laws of which 
organization? 

A. Of either or both, of the Off-Shore or 
the -- it constitutes the Off-Shore by-laws, 
the International President would be the Executive 


Officer. 


MR. SCHWARTZ: And the International 


constitution says only the International Vice 
President shall be nominated. 

Incidentally, the International consti- 
tution says ten days after. 

Q So the constitution and by-laws of both 
the International and the Off-Shore Division provide 
that the three officers of the International, the 
President, Vice President and the Secretary-Treasurer 


automatically, by virtue of those positions, become 
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the three top officers, executive officer, assis- 
tant executive officer and financial officer of 
the Off-Shore Division, is that correct? 

A That is true. 

Q With regard to the election for Interna- 
tional President, what is the scope of the membership 
allowed to vote for him? 

A Everybody that belongs to the Intevnational 
organization. 

Q That is the Off-Shore Division members? 

A Everyone. 

The Pilot Division members? 
That's right. 

Q And what else? The Inland Division? 

A Whatever Inland local or regions that 
might be, or if there is any local, Panamé Canal 
local, two locals from the Canal, all the sub- 
ordinate bodies for the three top International 
officers. 

Q And by virtue of the vote of all. members 
of the Union that you just described, the president, 
the International president, so chosen, then 


descends to become the president or the chief 


executive officer of the Off-Shore Division, is that 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4586 


jwe O'Callaghan 
correct? 

A He doesn't descend. When he's elected, 
he's elected to that office. 

Q Which is a higher position within the 
Union structure, International President or Off- 
Shore Division Executive Officer. 

A There is one positicn, it is a common 
position. 

Q On paper in terms of the Union structure 
which one is a higher office. 

A There isn't any such thing on paper. 

Q Are you saying that there are not two separat 
officers? 

A Absolutely. 

Q I am not referring now to the person, 
to the individual, I am referring to the officers. 

A It is the common office. If you are the 
International President you are the Executive Officer 
of the Off-Shore Division. 

MR. SCHWARTZ: Ig it really important 

to you which one is higher or lower or what? Does 
it really make any difference? 


MR. DANAS: I am asking. He now holds 
; 


those two positions. 
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Do you not? 

A ™t is one position, it is not two. 
There are two positions and you are getting two -- 

Q Are the duties different as between 
your slot in the International -- as International 
President and your slot as Off-Shore Division 
Executive Officer? 

A The duties for the International President 
as far as the Off-Shore goes, is identical; it is 
the same job. 

Q Not as far as the Off-Shore goes. I am 
referring to your total scope of duties, are they 
the same? 

A I don't understand your question. 

Q When you act as International President, 
do you do anything in that capacity over and above 
or in addition to what you would do as Executive 
Officer of the Offshore Division? 

A Both jobs are combined. 

Q Do ycu ever take any action with regard 
to the Pilot Division as International President? 

A Yes. 


Q And do you ever take any action with 


regard to the Inland Division as International 
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President? 

A Yes. 

Q Now, it is clear, is it not, that you are 
not taking those actions as Off-Shore Division 
Executive Officer? Correct? 

A No, it is not correct, because I don't 
divest myself as being Executive Officer of the 
Off-Shore Division when I do something for the 
Inland Division. 

Q Let's go through it again. Is there any 
document which we can point to which outlines your 
duties as International President? 

A Yes. 

What is that document? 

A The International Constitution. 

Q And is there any document that encom- 
passes or outlines your duties as Executive O/ficer 
of the Off-Shore Division? 

A Yes. 

Q Where is that? 


A The by-laws of the Off-Shore Division. 


Q And is it your testimony that the pro- 


visions of the International Constitution with 


regard to the president's duties and the provisions 
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of the Off-Shore Division by-laws with regard to 
the pr»sident's duties or the executive officer's 
duties are identical? 

A I don't think it is an answerable ques- 
tion because the Inlanu is not a fully formed 
division. 

And they have autonomy where they run 
their own affairs considerably more than the Off- 
Shore Division does. 


So -- as far as the Pilot Division goes, 


I am the executive officer of the Pilot Divisio. 


It is a fully formed division.- 

One day we hope out of this mess that 
this Union was that it will be fully -- all divi- 
sions will be fully formed and it will have one 
person at the head of it whenever that might be. 

Whenever it is a fully formed division 
of the Inland, I will become the executive officer 
of the Inland Division. Until that day is reached, 
they have their own autonomy and they do certain 
things, but they are responsible to the International 
Constitution which they can't be in violation of. 

Q Is a fully formed division 4 union, a 


‘Labor union in and of itself? 
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MR. SCHWARTZ: That calls for a legal 
conclusion. 
MR. DANAS: All right. 

Q Does the Off-Shore Division, to your 
knowledge, file any separate Labor Department 
forms? 

A They file, my office with my name on them 
as the executive officer. 

Q Of the Off-Shore Division? 

A That's right. The Pilot Division does the 
same, but the Inland Division and the Panama Canal 
Pilots file their own with copies to my office. 

Q Again, just to recap, we have the three 
international off’cers who automatically are Off- 
Shore Division -- the three top Off-Shore 
Division officers. We have the three Vice Presidents 
of the Off-Shore Division. We now have those six 
persons. 

Are there any other persons who sit on 
the Executive Council? 
MR. SCHWARTZ: The Executive Board. 
Q The Executive Board. 
A All of the port agents throughout the 


country. 
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MR. SCHWARTZ: Of the Executive Board, 


not the Executive Council. 


A Oh, that would be the three top officers, 


the three vicepresidents, and the vice president in 
charge of the Pilot Division and all of the Execu- 
tive Officers of the subordinate bodies. 
Q The Inland Divisions? 
A That's right. 
MR. SCHWARTZ: Different locals? 
A Yes. 
Q How many members does that constitute 
of the Executive Board, approximately? 
A Right now, 11, I believe. 
MR. DANAS: Mr. Schwartz, just again 
so we understand this, is this Executive Board that 
we just discussed the Board or the group that acts 
with regard to the referendums that we referred to 
earlier? 
MR. SCHWARTZ: No. 
MR. DANAS: The other one is the Execu- 
tive Council? 
MR. SCHWARTZ: Write it down, otherwise 
it gets very confusing. Jt is the Off-Shore Division 


Executive Council. 
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You find that in the buff colored book 
that has the Offshore Division by-laws that we 
furnished you. 

All right? 

MR. DANAS: Yes. 

MR. SCHWARTZ: The other one which 
is provided for inthe blue book which is the Inter- 
naticnal Constitution, is called the General 
Executive Board. It is confusing and one of the 
reasons it is confusing is that sometimes we our- 
selves use the names inaccurately. 

We might say Executive Council. It is a 
difference and quite a substantial difference. 


MR. DANAS: Now that I have written 


it down I hope I won't make the game mistake again. 


MR. SCHWARTZ: It is hard if you don't 
write it down. 

MR. DANAS: Of course if the members 
make the same mistake, I guess I am entitled to a 
few this morning. 

MR. SCHWARTZ: Right. 

Q What exactly are your duties, Captain, 

with regard to the Offshore Division? 


A Well, the duties of President are spelled 
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out in the Division by-laws. 
Give me one. 

Q I can always refer to the by-laws, but 
just @xplain to me on a daily, weekly basis what 
are your duties with respect to the Offshore Nivi- 
sion? 

A Overall supervision of the Offshore 
Division. 

Q Do you attend meetings of the Offshore 
Division Council? 

MR. SCHWARTZ: Look at this. 
(Handing.) 


Would it be better if I read this to 


Q Well, 1. téll you, I don’t think it is 
necessary for you to read your duties. I am asking 
you to briefly describe them. If you can't, then 


we can read it just as well off the record. 


A It's overall supervision of the Union -- 


of the Offshore Division. 

Q Do you handle the finances of the Off- 
shore Division? 

A I don't handle it. I have a finance 


officer and I check with him quite often. 
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Q Who is that? 

A Robert Lowen, the financial officer. 
We alsc have a comptroller who does similar work. 

Q Where is the Offshore Division Executive 
offices, or the central office for the Offshore 
Division? 

A 39 Broadway. 

Q The same place as the office of the 
International? 

A Yes, my office. 

Q Are there any other officers of the 
Offshore Division? 

A We have got a general office on the We. 


Coast, just outside of any port office in San 


Francisco, separate from a port office in San 


Francisco. 

Q Are separate financial books and records 
kept for the International Union and for the Offshore 
Division? 

Yes. 


And there are separate funds, I gather, 


Yes, that's right. 


Segregated accounts? 
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A Yes. 

Q And do you or Captain Lowen administer 
both of those sets of accounts? 

A Yes. 

Q Do you as President of the International 
have an expense account? 

A Yes. 

Q Do you as President of the Offshore 
Division have a separate expense account? 

MR. SCHWARTZ: He's not the President 
of the Offshore Division. 

Q Executive Officer of the Offshore 
Division. 

A If I have expenses chargeable to the 
Offshore Division I charge it to the Offshore 
Division. 

Q So there is an exrense account for your 
use in the Offshore Division? 


A {ft is charged to the Offshore Division, 


Q Would the same thing be true for 
Captain Lower? 
A Yes. 


And for Captain Caldwell? 
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A Yes, 
Q Are there any cther persons besides 
the three International officers who would have 
access to expense accounts of both the International 
and the Offshore Division? 
A If I would assign somebody to work on 


something that happened to be an Inland Pilot or 


happened to be a Pilot Division to do something for 


the Offshore the expenses would be charged to the 
Offshore Division. 

Q I am referring to any persons who on 
their own, without being assigned by one of you three, 
could have access to both? 

A No. 

MR. SCHWARTZ: Off the record. 
(Discussion off the record.) 

Q Captain, vetting back to Exhibit D 
that we marked earlier this morning and the decision 
ef Judge Croake with regard to that Exnibit, in the 
course of the litigation before Judge Croake and 
pxlor to his decision, you submitted an affidavit 
to the Judge, and in that affidavit you stated 
on page 5 that a special election supplement of 


the Masters, Mates and Pilots Magazine would be 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY $QUARE, NEW YORK, M.Y CO 7-46$80 


jwe O'Callaghan e7a8a 206 
mailed out subsequent to the date of your affidavit, 
which I believe was in September of 1971. 

Was such special election supplement 
in fact mailed out? 

A I would have to check the record. I 
assume it was. 

MR. SCHWARTZ: Which one was that? 
What document was that? 

I don't recollect what it is. 

MR. DANAS: Just for the record, I am 
reading from Captain O'Callaghan's affidavit sub- 
mitted to Judge Croake, and at the lower portion 
of page 5 he refers to a special election supple- 
ment. 


MR. SCHWARTZ: Do you have a copy of 


MR. DANAS: We can make a copy of it. 


MR. SCHWARTZ: Yes. It should be 


attached to the copy of the request for admissions, 
dant 16? 

MR. DANAS: In any event, let me hand 
it to you now to save time. 

MR. SCHWARTZ: Yes, that is the spread 


sheets that have the candidates on it. Isn't that 
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what we called the special election supplements? 


MR. DANAS: I don't know, I am trying 
to find out. 

MR. SCHWARTZ: If it is what I think 
it is, it is the big sheet containing the names and 
what -- 

THE WITNESS: And the candidates and 
their statements. 

MR. DANAS: You are referring to the 
newspaper supplements that -- 

MR. SCHWARTZ: No. Wait a minute. 


MR. DANAS: It looks like the New York 


MR. SCHWARTZ: Yes. 

I think that is it, is that right? 

THE WITNESS: Yes. 

MR. SCHWARTZ: L think that is it. L£ 
you have a copy, let us take a look. 


THE WITNESS: NO, that wouldn't be 


MR. SCHWARTZ: that's not it. 


THE WITNESS: on glossy white 


You referred earlier in your deposition 
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to the national slate of candidates -- yourself, 
Captain Lowen and Captain Caldwell. 

Were there any other persons, any other 
candidates with regard to the 1971 election who 
would be included, or who you would include on 
your slate? 

A When? 

Q In 1971, with regard to the election 
at issue. 

A If memory serves me correctly, all the 
incumbents were on the International slate, they 
all ran together. 


Q When you say incumbents, in what pcsi- 


In whatever position they had. I don't 
think chere is any changes. 
Q Incumbent port agents in Houston was on 
your slate. 


A That's right. 


Q Were there any incumbents in 1971 that 


you specifically can recall who were not for one 
reason or another included within your slate? 
A I don't believe so. 


With regard to this slate of incumbents 
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you just described, did you have occasion in the 
pre-election and campaign period in 1971 to dis- 
cuss with any of these incumbents the distribution 
or dissemination of campaign literature? 

A Oh, unquestionably I did. Certainly 
I discussed it with the people on the slate. 

Q What was the nature of those discussions? 

A Oh, the nature was get out and fustle 
and get votes and get elected. 

Q Did you discuss with those incumbents 
anything with regard to the dissemination of cam- 
paign literature on your behalf? 

A I don't recall any specific discussion 
as far as I was concerned. I always talked about 
the whole slate. I wanted everybody on my slate 
to get elected as much to get myself elected. 

Q Well, were you aware during that pericd 
that certain of these incumbents at the local levels 
were in fact disseminating literature which would 
benefit you as a candidate for International Presi- 
dent? 

A Everybody was disseminating literature. 


I knew that people -- everybody who was running for 


office was disseminating literature. 
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Q When a local candidate disseminated 
campaign literature whichhad the effect of bene- 
fiting your candidacy, did you contribute finan- 
cially in any way to the dissemination of such 
literature? 
A I collected from them. I don't recall 


if I gave them. 


Q What did you collect from them for? 


A To send out the large mailings. It is 
a pretty expensive thing to send cut the m 
through the AAA, you know. And to the best of my 
recollection we only sent out one and [I didn't 
bear the total expense myself. I think the stamps 
are $800 aione. 

Q In what manner did you collect the propor- 
tionate share of the incumbent candidates? 

A I don't recall right now, but I think 
before the election I told them all -- suggested 
they all send in a hundred or two a piece. 

Q many incumbents approximately are we 
talking ar2ut? 

A ! agents and the assistant port asnts 
and the port -- 


Q Approximately how many would that be? 
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i can approximate them for you. 


3 Q A rough figure, thirty, forty? 
4 A Around forty. 
~ 5 Q So you were seeking between 40 and 80,000 

6 dollars. 
7 A Two hundred. Let's knock it off here. 
8 "MR. DANAS: I am aff by a lot. 

P 9 MR. SCHWARTZ: Four, five, $6,000. 
10 MR. DANAS: Four to 6,000. I had an 
il extra zero. 
12 Q When you say you suggested to these 


incumbents to contribute, in what manner? Was 


that at a meeting you made that suggestion? 


15 A No, when I ran into them on various 


occasions, it wasn't at a meeting. 


17 Q When you ran into them where? 


18 A After a meeting or any time I would 


run into them. -.t is not hard to pass the word. 


If I pass the word to the top fellow .n the port, 


dropped him a line, I would expect him to get the 
money from the people in his port and send ic up. 
Q Did you physically do any campaigning? 


Did you make speeches? 


se Ff: B RB 


A Very little. 
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Did you visit ships? 

No. 

Union halls, local union halls? 

No. 

Q No? 

A No. I think I -- a couple of times 
that I was on union business at the Gulf station -- 
Union business, I didn't attend any meetings with 
any hall. I may have attended a metting in New 
Orleans. 

I went down to New Orleans once on 
something and there happened to he a meeting 
there, but that is the only place I went to a 
meeting. 

Q During the months of August, September, 
October and November of 1971, where were you living 
and which office were you working out of, if any? 

A New York. I spent a lot of time in 
Baltimore at the school at that time. I was pre- 
paring, get the school, meetings pertaining to the 
school and I was living in Virginia, my home, but 
New York was my base of operations. 

Q I asked you the last time to check your 


diary with regard to the amount of time that you 
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spent in New York during those months in 1S/1. 


3 Have you done so? 
4 A No. 
~ 5 MR. SCHWARTZ: We will get it for 
& 
6 you. 
7 Doyou want to know the proportionate 
8 time? 
~ 3 MR. DANAS: Yes. 
8 10 Q You also mentioned the name of someone 
>. 11 who worked in the International office, Camisa. 
2 A Yes. 


13 Q What exactly was his position with the 


International? 


15 A Well, he was a man Friday. He did every- 


thing, assistant to me, and he would do just about 


everything that there was to do on a staff level. 


18 Q Was he hired by you? 


Yes. 


What is his current position? 


I don't know. 


He‘s no longer with the Union? 


A No. 


MR. SCHWARTZ: Are you trying to -- 


we are not saying we don't know where you can find 
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3 MR. DANAS: I haven't gotten to that 
4 yet. 
mr 5 MR. SCHWARTZ: All right. 

6 Q When did he leave the employ of the 

; 7 International? 
8 A ‘72 -- about a year and a half aaqo, I 
9 guess. 
10 MR. SCHWARTZ: About a year and 4 
ll half? 
12 A About a year and a half, two years. 


What were the circumstances of that sever- 


ing of relations? 


15 A He resigned. I believe he went back to 


work for the people he was working for before he 
came to work with the Union. 
Do you know his present whereabouts? 
He works for Martin Siegel. 
Martin Siegel? 
Yes. 
2 MR. SCHWARTZ: Martin Siegel is the 
largest pension and w>lfare plan consultants in 


the country. They have an office here in New York. 


He's employed here in New York and I think he's one 
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of their vice presidents now. 
MR. DANAS: S-i-e-g-e-1? 
MR. SCHWARTZ: S-e-g-a-l. 
And their number is JU 6~5600. 

Q Does Martin Segal do pension work for 
the International organization, Masters, Mates 
and Pilots? 

A They are actuaries and they are the 
actuaries for the plan. They are the actuaries 
for practically every maritime plan in existence, 
I believe. 

They are a tremendously large outfit. 

Q Were theyactuaries for the International 
prior to Mr. Camisa joining them? 

A The International doesn't have any 
actuaries. 

It's the plan. 

Q Were they the actuaries of the plan 
prior to Mr. Camisa joining their staff? 

A Yes. 


Q With regard to the campaign literature 


of the incumbents at the local level, was any of 


that literature stibmitted to you for your approval, 


suggestions? 
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A No. I saw several of them when they were 


sent out. 


Q Did you send out any guidelines or send 


Out any thoughts with regard to what that campaig 


literature should include? 
A They did it all. They are old pros. 
Was Moe Weinstein an incumbent in 1971? 
Yes. 
Was he running for re-election in 1971? 
Yes, he was. 
For what position? 
A Port agent, Baltimore. 
Q Did you confer with him with regard to 
campaign literature? 
A I undoubtedly spoke to Moe. 


MR. SCHWARTZ: How long have you known 


THE WITNESS: I have only known Moe 


for 40 years. thereabouts. 


Q Was he ever an International officer 


of the Union? 
A Yes. 
Q What position did he hold? 


A Oh, years ago he was an International 
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Vice President. 

When they had many. I think they 
to have about 15. 

MR. SCHWARTZ: 2. 

May we stop for a few minutes? 

MR. DANAS: Would you want to break for 
lunch now and then come back at 1:15? 

Is that convenient to you? 

MR. SCHWARTZ: Let's make it 1:30. 

MR. DANAS: All right. 


(Luncheon recess.) 
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AFTERNOON SESSION 
L255: Pim. 
THO MAS F. OTC AL LA GH AN, resumed. 
EXAMINATION CONTINUED 
BY M2. DANAS: 
Q Captain, earlier today we discussed 
the General Executive Board of the Interrcaticnal 
Organization and you described the members of that 
Board. 
Now, would you describe the manner of 
the vowing on that Board? 
A I believe the vote was 401, but I would 
have to look it up. That is voting per capita. 
Q You have cne vote on the Board?. 
A No, I have what other members ioe 
there divided by the total number of votes. 
MR. SCHWARTZ: Let me just say this -- 
maybe we will save about a half hour of question- 
ing -- you asked this any number of times, and I 
thought the record was clear. 
As soon as the division is fully formed 
the International officials who then assume certain 
duties with regard to the fully formed division vote 


a proportionate share along with the vice president 
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from that division of the per capita. So that, 
for example, with regard to the Offshore Division, 
the three International officials by virtue of 
their position in the Offshore Division Executive 
Council -- rather, by virtue of their position with 
the Offshore Division, would vote in combination 
ha)f of the per capita vote cf the Offshore Division. 
Right? 

THE WITNESS: Yes. 

MR. SCHWARTZ: And the other three 


Offshore Division vice presidents who act as members 


of the General Executive Board, vote the other 


half. 

Similarly when the Pilots Division is 
fully formed there is one vice president, the three 
International officials and the one vice presigent 
who splut the per capita of the Pilots Division. 

That means the vote in addition to the 
vote they have from the Offshore Division, they will 
vote three quarters in combination of the per capita 
of the Pilot's Division. 

MR. DANAS: The three Executive officers 
will vote three quarters? 


MR. SCHWARPZ: 
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MR. DANAS: What about with regard to 
the Inland Division? 

MR. SCHWARTZ: As I recall it, since 
there is no one there, it is not a fully formed 
division, they do their own and they have no vote. 

MR. DANAS: I thought you said before 
they sit on the General Executive Board. 

MR. SCHWARTZ: =§_ They do, but the execu- 

office of each of these locals vote per capita. 

MR. DANAS: With regard to the general 
vote of the Board, you take the Offshore Division's 
vote split up as you just mentioned, what percentage 
of the Board vote does the Offshore Division con- 
stitute? 

MR. SCHWARTZ: I don't know offhand. 
It would depend on the relative number of members. 
I suppose the Offshore Division is the majority 
certainly of the members. 

How many men are there in the Offshore 
Division? 


THE WITNESS: 2,900 and 2,000. 


MR. SCHWARTZ: 6,000, and probably 


the combination of the others, about 3500 or 3,000. 


MR. YOUNG: About -- 
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MR. DANAS: What percentage would 
that be, approximately? 

MR. SCHWARTZ: 60 per cent, 70 per 
cent. The Offshore Division, a majority of the 
men. 

MR. DANAS: If the Offshore Division 
has 70 per cent of the vote of the Board, then the 
three International Officers would have 35 per 
cent of the vote of the Board? 

MR. SCHWARTZ: Correct. But then 
they have added on to that any Other fully formed 
division. 

MR. DANAS: Is the 35 per cent vote 
just mentioned in addition to their vote as 
International officers? 


MR. SCHWARTZ: No, it is not in addi- 


tion to their vote as International officers, because 


the vote of International officers per se is 
nothing on the Board because the vote comes from 
the Division or from the local. 


They have no separate vote other than 


MR. DANAS: Captain O'Callaghan, 


Captain Lowen and Captain Caldwell, as of now vote 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


we7Aasa 
jwe O'Callaghan PLP AY 


Only once and that is half of the Offshore 
Division? 

MR. SCHWARTZ: And vote three quarters 
of the Pilot's Division. 

MR. DANAS: Beyond that they don't vote 
as straight International Officers? 

MR. SCHWARTZ: No. 

MR. YOUNG: Are they entitled to vote 
as International officers on the General Executive 
Board? 

MR. SCHWARTZ: No, I think not. That 
is my general understanding. The chairman usually 


has the right to break a tie, but the likelihood 


of a tie when you are voting, you know, 6,000, 


841 and 6,00, 332, the likelihood of a tie -- if you 
had it once in two hundred years it would be 
remarkable. 

They don't vote on the General Executive 
Board by virtue of their own position. 

Q Regarding the Offshore Division Executive 
Council meetings, you attend those as Executive 
Officer of the Offshore Division? 

A Yes. 


Q How is the voting broken down at those 
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meetings? 

MR. SCHWARTZ: Everybody votes once. 
Everybody has one vote. I think we went through 
it last time and I showed you the proportion -- 

MR. DANAS: We didn't go through it. 

MR. SCHWARTZ: No? Take a look -- 
did I give you the Offshore Division? 

THE WITNESS: EP goe Le. 

MR. SCHWARTZ: Yes. Take a look at 


the Offshore Division and it is under article ll, 


Offshore Division Executive Council. There are some 


20 odd people on that council as indicated by the 
appropriate section and everybody has one vote. 

MR. DANAS: Article 11 of the by-laws 
of the Offshore Division you just referred to? 

MR. SCHWARTZ: Nine. 

MR. DANAS: Article 9 of the Offshore 
Division by-laws indicate that the vice president 
of the Atlantic Division shall get one vote and it 
also indicates that the port agent of New York shall 
get one vote. 

MR. SCHWARTZ: It is the same. They 
don't get two votes. It is a combination thing. 


This was set up with the possibility you might have 
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two such people. 

However, as the result of a recent 
referendum we avoided that. It is definite now 
it is only going to be one job. This way they get 
one vote. 

MR. DANAS: Is that recent referendum one 
that will be provided to us? 

MR. SCHWARTZ: Yes. You see, as it 


stood now there was a question about the requirement 


of actually electing the port agent separately as 


One job and then having another job as vice presi- 
dent, but that was clarified in the recent referendum 
because it just wasn't necessary to have two jobs. : 
But they have one vote. 

MR. YOUNG: Does it say here there is 
only one vote? 

MR. SCHWARTZ: No, 1t doesn't say it 
expressly. They don't get two votes. 

MR. DANAS: I gather further where 
it says the port agent of Boston gets one vote and 
the port agent of Providance gets one vote, it is 
now just one vote in this New England port? 


MR. SCHWARTZ: Right. 


MR. DANAS: Would the same changes be 
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made to Philadelphia, Baltimore, Norfolk, et cetera? 

MR. SCHWARTZ: They all haven't been 
changed. 

THE WITNESS: Only Philadelphia. 

MR. SCHWARTZ: Only Philadelphia. 

MR. DANAS: Philadelphia is merged 
into Baltimore. 

MR. SCHWARTZ: Right. 

MR. DANAS: And there is only cone vote 
between Baltimore and Philadelphia now? 

MR.SCHWARTZ: Yes. 

MR. DANAS: SO even though article 9 
is misleading, you are representing that there is 
only one vote per man? 

MR. SCHWARTZ: I don't know whether 
article 9 is misleading or not. 

MR. DANAS: It does indicate. I think 
you will agree the port agent of New York -- 

MR. SCHWARTZ: I won't argue language 
with you. I will agree it doesn't expressly so 

> 

state and that it might be confusing, but representing 
the way it actually would, everybody gets one vote. 


Q Captain, with regard to these vice presi- 


dents of the Offshore Division, Atlantic, Gulf and 
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Pacific, in addit..cn to their functions on the 
Offshore Division Council and in addition to their 
functions on the Executive Board of the Inter- 
national, do they have any other functions within 
the Union structure at any level? 

A Yes, if I got word to pass generally 
anything about the contract -- say, just for example, 


a change in the contract, I would call the vice 


president of each coast and tell them pass the word 


to the other ports. 
And if I want to know something aout 

a port, I would ask the vice president about it. 

Q How often are you in contact with the 
vice president? 

A It depends on what the business is. 
Sometimes a couple of weeks and sometimes once 
a month and sometimes twice a week. There is 
no set thing. If there is an important message 
I want to pass out to all the agents that we will 
do through the vice president and we have got the 
telex, too. 

Q If we can ciaracterize the functions 
that you just described as being somewhat of a con- 


duit of information between the divisions and the 
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International office, whicii unctions, i.e 


or 


conduit or sitting on these “wo boards are more 


important with regard to a vice president of, let's 


say the Atlantic Division? 

MR. SCHWARTZ: I am not sure I under- 
stand that myself. 

You call it a conduit. That is not what 
he called it. 

MR. DANAS: My understanding, if I am 
not mistaken, is that these vice presidents are 
called upon by you to provide you certain informa- 
tion with regard to their area and to transmit 
certain information from you to persons in their 
area. 

Q Is that correct? 

A Yes, if there is a problem in the port, 
it doesn't come to me, it goes to the vice president 
of the area to handle. 

If he can't handle it, then he gets 
ahold of me, any port in this area. Shipping or 
any trouble whatever it might be, he gets in touch 
with me. 

Q Are there any guidelines, either written 


or practice with regard to the type of matters 
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the vice president would refer to you? 

A Just anything he couldn't handle. 

Q Anything he feels he can handle, 
handles? 

A Yes. 

QC Is that carte blanche? 

A Trade union rules, it is spelled 
by your agreement, constitution and by-laws. 
Shipping is one of the main things, to keep the 
ships sailing, to keep them manned. And it is his 
duty to see there aren't any unnecessary holdups 
of the ships and to see the contract is enforced. 

Q Do the area vice presidents have any 
control over Offshore Division funds? 


A There is funds in each port -- you can 


find this from our accounts -- there are bank 


accounts in each port and they make out the checks, 
they pay the people in the port, they transmit-- 
they transmit all dues monies to the International 
and in turn the International sess that certain 
monies are kept in the bank that they can pay the 
expenses of the port. 

Q The International allocates monies back 


to the ports? 
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Yes. 

Q Earmarked to certain uses. 

A Well, they -- a certain amount is kept 
in each port depending upon the size of the port 
and the number of people employed. 

Q And that is decided upon by the Inter- 


national? 


A It is decided upon by good bookkeeping 


practices: 

Q By bookkeepers at the International 
offices? 

A No, I said by good bookkeeping practices. 
The auditor -- we have a certified public auditor 
who looks into all of this and -- 

Q But he's employed by the International, 
is he not? 

A The International, yes. 

Q So that he looks into the situation and 
then tells the International officers how much money 
should be allocated to each port area? 

A Yes, 

MR. SCHWARTZ: He has a bad habit of 
recharacterizing something. If he isn't doing it 


correctly just say no and tell him how it actually 
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works. 

Q Did I characterize it correctly? And 
if not, where did I miss? 

A Well, certain remarks -- I think the 
amount is enough money to keep a4 port running for 
three weeks on a budget system. That amount of 
money is kept in the bank in each port. 

MR. SCHWARTZ: What is the money to 
be paid for? 

THE WITNESS: Wages and current expenses. 

Q When the auditor reaches a decision as 
to what he thinks is necessary to keep a port 
running for three weeks, does he have to then trans- 
mit it to one of the three International officers, 
or does he just write out the check and send it down 
himself? 

A The comptroller keeps -- the amount in 
each port is set. 

Now, what it is I couldn't -- it varies 
with the port. The comptroller, through his 
contacts with the banks and the various ports, 

keeps it at a certain level. 
MR. SCHWARTZ: Their wages don't vary 


From week to week any more than yours do. The 
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secretaries, the rent, all set by the by-laws. 


Q Who is in control, Mr. Seidman? 


A Yes. 

Q He's located at 39 Broadway, the 
International office? 

A That's right. 

What about the auditor, who is that? 

A He's with a firm in Philadelphia. His 
name is Robert Weiss and he's with a large firm. 

Q Certified public accounting firm? 

A Yes. And Weiss himself is a CPA. 

Q Captain, back in the August-September, 
‘71 period, did you have a campaign manager handling 
your re-election efforts? 

A No. 

Q Were there any persons who acted on your 
behalf? 

A No. 

Q With regard to preparation of campaign 
literature? 

A No. 

Q With regard to that at least one mailing 
that you referred to earlier, who wrote the text 


of that document? 
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I did. 


Q In connection with anyone else? 


A No, I might have got it okayed by 


Lowen or Caldwell before I sent it out, but they 
would be the only two. I don't recall exactly. 
I might have asked them for drafts and then gone 
in to -- I know the final thing was mine. I didn't 
get any professional help or anything of that sort. 
Q How about Mr. Camisa, did he help you 
at all? 
A No. 
Q With regard to campaign literature? 
A No, he didn't. 
Q Did he assist you at all with the campaign » 
in any capacity? 
A No, none whatscever. 
Q Did you consult with Mr. Camisa with 
regard to your campaign? 
A No. 
Q Speeches, appearances? 
No, I didn't make any speeches. 
Appearances? 
No. 


Attendances at meetings? 
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No. 

MR. SCHWARTZ: I have a tough enough 
time getting him to show me anything from a legal. 
point of view, so you can imagine trying to get 
somebody to write it for him. 

Q In November or December of 1971, did 
you attend a meeting in Mobile, Alabama? 

A What kind of a meeting? 

Q A Union meeting, I guess, I would imagine 
of the port, of the International? 

A I would say definitely not. I absolutely 
deo not recall a Union meeting of the Masters, Mates 


and Pilots. 


Q What about any of its local divisions? 


A I was down at an ILA meeting something 
that year, but I don't know -- I would have to 
look it up, but it had nothing to do with campaigning. 

Q Maybe this would refresh your recollec- 
tion somewhat. 

Dees the name Francis E. Kaiser mean 

anything to you? 

A I know Kaiser; he's our agent in Mobile 
right now. 


Q Was he the agent in Mobile back in 
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December of 1971? 
MR. SCHWARTZ: November or December? 

Q November or December. 

A No, I think Mitchell was still an 
officer. Let me see. 

No, I guess Kaiser was. He was the 
agent. 

Q Do you recall attending a meeting in Mobile 
in or about November or December of 1971 at which 
Mr. Kaiser was present? 

A No. ILA Executive Board meeting, but I 
don't know what month it was, and I don't recall 


seeing Kaiser there. He may have possibly knewn 


I was in town and looked mé up at the hotel I stayed 


at, but I don't recall -- I didn't go to any Union 
meeting that I can recall. I am 99 per cent sure that 
I didn't goa. 

Q If it was an ILA Executive meeting would 
Mr. Kaiser have been present at that as port agent 
of Mobile? 

A I could have seen him there. 

Q But would he have been present at the 
meeting? 


A 
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What hotel were you staying at in Mobile? 
A I don't know. I don't remember that. 
Q Do you have a diary which would reflect 
a meeting -- a visit to Mobile? 
A Yes. 
Would you check that diary? 
A Yes. 
Q The dates that you were in Mobile in 
November and December of ‘71? 
A Yes. 
Q The hotel you stayed at? 
Yes. 
The meetings that you attended? 


A Yes. 


MR. SCHWARTZ: We will be glad to do that 


MR. DANAS: Thank you. 

MR. SCHWARTZ: Incidentally, it would 
help a good deal if when you get the deposition if 
as soon as you got it you sent it to us because 
it would help us in collecting these things. We 
made some notes, but especially now it is com- 
pltely. There is no tactic involved. 


MR. DANAS: We will certainly forward 
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it as soon as it is completed. 

MR. DANAS: I would like to have 
marked as Exhibit E for identification, this docu- 
ment which was previously marked EE at another 
deposition. 

We will just remark it, I guess, 
Plaintiff's Exhibit E for identification. 

MR. SCHWARTZ: What is it? De you 
want to read off the headlines? 

MR. DANAS: It is entitled “All 
Constitutional Amendments and Resolutions of the 
60th Convention Ratified. Affiliation of ITOMM&P 
of the International Marine Division of the ILA 
(APL-CIU) Affirmed." 

"Affirmed" is underlined. 

It is a document dated November 26,7 H29 FI 

MR. SCHWARTZ: Let me see that. 

¥ 

MR. DANAS: Would you mark this as 
Exhibit E for identification. 

(Document entitled "All Constitutional 

Amendments and Resolutions of the 60th Con- 
vention Ratified. Affiliation of IOMMsP 
of the International Marine Division of the 


ILA (AFL-CIO Affirmed," marked Plaintiff's 
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Exhibit E for identification.) 

Q Captain, you and Mr. Schwartz just had 
an opportunity to examine this document. 

Do you recognize the document? 

A Yes. 

Q Can you tell me by whom it was written? 

A If I remember correctly, it was by 
myself and Gleason. 

Q Who is Gleason, Teddy Gleason? 

A Yes. 

Q You and Teddy Gleason got together and 
wrote this? 

A A good part of it there. 

Q A good part of it? 

A Yes. 

Q Who wrote the rest of it? 

A t believe the rest is just factual. 
I probably did it myself. I don't recall. It 
might have been Lowen, myself. I might even had 
Gleason sign. Possibly Larry Malloy might have 
gave a draft. 

Malloy is Gleason's public relations 


man, SO part was probably jointly signed. It was 


done at my office by myself. I don't recall who I 
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had assist me with it, but probably most of it was 
done by myself. 


Q Was this document disseminated to the 


entire membership of the International Organization 


of Masters, Mates and Pilots? 

A Yes, I believe it was. 

Q Was it disseminated to the membership 
of the ILA? 

A I don't know. 

Q You don't know? 

A No. 

Q Did you ever know? 

A No. I doubt that it was disseminated 
to the entire layout, but I don't know. ,ean 
find out from Gleason. 

Q This was mailed to the membership of 
the Masters, Mates and Pilots on or after November 
26, 1971, is that correct? 

A The date is a matter of record, I can't 
tell you what date it was. 

Q It is dated November 26. 


A That doesn't mean it was sent out that 


It would not have been sent out prior to 
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November 26. 

A It could have been sent out a month 
after, though. 

Q Right, but it wasn't before? 

A No, I wouldn't -- I would grant that. 

Q Would the Union records reflect when 
this document was mailed out to the Union member- 
ship? 

I am pretty sure we can find out. 
Would you check the records? 

A Yes. 

Q And we will leave a space in the record 
and let us know when this was mailed to the member- 


ship? 


Q Whose idea was it to prepare and dissem- 
inate Exhibit E? 

A Probably mine. 

Q What were your intentions with regard 
to the preparation and dissemination? 

A Notify the membership of the balloting 


and also to let them know what Presicent Gleason, 


the ILA view was, with regard to the two Unions 
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via close association and things like that, and 
his Union as the International President of the 
ILA. 

You mentioned two subjects. 

One subject was to inform the membership 
that the affiliation had been ratified, correct? 

A Yes. 

Q The second one, the second subject, I 
gather refers to the third page of the document, 
an eleven point pledge, is that correct? 

A Eleven points that we brought up to 
the membership, yes. 

You know, at that time all this god- 
father literature and everything else had been passed 
out against me and against the ILA, in the South, 
all types of literature, so I thought it only right 
to let the membership know that probably a lot of 
this literature that was so widely distributed to 
give it a bit of an answer. 

Q This document, Exhibit E, was published 
and disseminated at Union expense, was it not? 

A Yes, indeed. I know the godfather stuff -- 


now the godfather stuff, I am again the godfather 


the last couple of months. It is coming up again. 
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MR. SCHWARTZ: The same that you had 
before? 
THE WITNESS: The same names. 
Q You had eleven pledges here by your- 
self and Teddy Gleason. 
Which one of you decided on these eleven 
pledges? 
A We talked it over and came to a conclu- 
sion that that was what our aims were and wanted the 


membership to know. 


Q These eleven pledges contain an assump- 


tion that you would be re-elected, do they not? 

A No, indeed. I don't think they do. 

Q Well, did you intend to accomplish these 
eleven points in the remaining month of your 
tenure? 

A So long as I was president, they -- it 
would be my aim to. 

Q I am asking you whether you intended 
to accomplish them in one month? 

All that I could, yes. 


How would you characterize this docu- 


Just information to the membership. 
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Information about what? 
As I pointed out before -- 
MR. SCHWARTZ: Off the record. 
(Discussion off the record.) 
MR. DANAS: Would you read the 

last question and answer? 

(Question and answer read.) 

A -- there was a lot of real scurrilous 
literature put out on all coasts about both me and 
the ILA while the voting was going on for affilia- 
ticn, and I thought this would settle the membership 
a little bit on what the thoughts of myself and Mr. 
Gleason was. 

Q So you felt justified in putting those 
thoughts to the membership? 

A I thought it was necessary. 

Q And, of course, it was done at Union 
expense? 

A I beg your pardon? 

Q It was done at Union expense? 

MR. SCHWARTZ: de already said it was. 

A Of course. 


Q Was Exhibit E mailed to any members of 


the Union aboard ship? 
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A I would have to check that out. I 
imagine it was, but I won't say definitely it 
was. 

Q What mailing was used in that regard? 

A It probably would have been th2 mailing 
list that is used for the paper. 

MR. SCHWARTZ: They have a number of 
questions about what a list on the ship means. 

Can you explain how things get distri- 
buted by ship, how they are addressed? 

THE WITNESS: If anything is sent to 


a ship by the mailing it is sent to the Master, no 


name, just Master SS so and so and to the company 


office. 
Q Both? 
A Pardon? 
To both places? 
No, to the company office, shipped in 
the company office and they forward it. 
Is that the same with regard to ballots? 
Pardon? 
Q Do you use the same method with regard 
to ballots? 
A No, we don't send the ballots that way. 
We send the ballot to the man's last known address. 
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MR. SCHWARTZ: if it ts .\on board 
ship it is sent to the Master with several copies 
to the office. No one knows who is on what ship 
at any particular time throughout the entire 
fleet. You can find out if you have to who is on 
what ship. You know, you can call and ask and do 
things like that. 
But there is no list of names of people 
on a particular ship. That just doesn't exist. 
Q Does the Union maintain a list of the 
ships that its members, captains, sail upon? 
A No. 
Q How are the documents sent to the ship? 


A Master SS John Lykes -- 


Q How do you know it is SS John Lykes? 


A Well, we have a list of ships inter- 
mingled in the mailing lists along with members of 
Congress and everything else. 

Probably members of Congress got this. 

Q Is there a separate list of the names of 
the ships -- the names of the ships, not of the 
Masters, but of the names of the ships? 

MR. SCHWARTZ: In other words, he 


wants to know if you know what the names of the 
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ships are that are on the contract? 

A I would have to ask the Plan if you want 
to know that. 

Q You would have to ask who? 

A The Plan, our pension and welfare plan 
office. They receive the -- any contributions from 
the ship and the ship has to be running in order for 
them to get it. They get a list. 

Q They get the names of the ships? 

A Yes. 

Q Could they then transmit the names of 
those ships to the International office? 

A No, we don't have a list of all the 
active ships of any of the companies. We have the 
names of the companies, but we don't keep a list 

of their names. The Plan keeps that. 

Q All right. 

Now, when we have documents that you want 
to send out to the membership, you said that those 
documents are sent in care of Master of a ship? 

A They are not sent to the membership: that 
way. They are sent to the Master with three or 
four copies and we hope he passes it out. 


MR. SCHWARTZ: Where do you send them? 
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THE WITNESS: To the company office, 
the home office of the company, ard we hope that 
they forward it. 

Q When you send them to the company office, 
do you have the names of the ships they are to be 
forwarded to or do you just tell the company send 
them to any ships. 

A No, we just put dewn Master and whatever 
ship happens to be -- 

(a) Where do get the names of those 
ships in order to be able to tell the company send 
it to these ships? 

A Well, there is a list of names from a 


mailing list -- I don't know when it was corrected 


last -- that the papers are all sent to the ships, 


too. 
Q Where do you get the names of the ships? 
A From the Plan office. 
Q So the Plan office forwarded to your 
office the names of the ships upon which the 
membership sailed, correct? 
Yes. 


And there is a separate list of those 
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The Plan office, sure -- 

Q Does your office maintain that? 

A No, it is ali inte-mingled with the 
total mailing list of the paper. 

Q How often dees the Plan update the 
names of the ships, make deletions and additions? 

A I have got no idea. 

Q When it does do such updating, to 
whom at the International office does it forward 


the information? 


A I don'tknow if they forward it even. 


MR. SCHWARTZ: If you would like to 
know how the newspaper and that kind of thing is 
mailed, we will tell you how the mailing list is 
set up. We will speak to the mailing service which 
is a separate mailing service that takes care of 
t! -Stribution of the newspaper, and you can inspect 
the iist of everybody who gets the newspaper, because 
that is the way it is done. 

Q You are now saying there is one mailing 
lis* containing names of individuals, right? Con- 
taining names of individuals? 

A The individual -- the paper mailing 


list ~~ the individuals are on that, too. And it is 
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sent to the mailing service, the name of which I 
don't know now. 

Q Captain, let's go back a little. 

how many separate lists for mailing of 
documents are there? 

And would you name which lists they are? 

MR. SCHWARTZ: If you know. 

A I think I can tell him what he wants 
to know. 

If you want to know are we using a separate 
list for ballots and a separate list for the news- 
paper, yes. 

When the ballot goes -- 

Q I want to know at this point if. there 
are any lists besides the newspaper list and the 
ballot list? 

A No. 

Q There are two lists? 

A Yes. 

Q What names and addresses or types of 
names and addresses are on the newspaper list? 

A A multitude of names. There is ships, 


there are seamen's clubs, members of Congress, 


anyone who says they want the paper. 
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MR. SCHWARTZ: Lawyers, libraries, 
schools. 
A Coast Guard? 
Q What about the ballot list? 
A We don't keep a ballot list. We only 


have a ballot list when there is a ballot going 


out and the secretary-treasurer draws up a list 


from the membership rolls or from the list that he 
gets from the subordinate locals, makes it up and 
certifies it and sends it up to the agency that 
handles the voting. 

Q In a non-election year, I gather there is 
only one list and that is the newspaper list? 

A That's right. 

Q And that list is used for the newspaper 
and for what else, if anything? 

A Any publicity we use it. Any form of 
publicity. 

Q What about a letter from you to the 
members, do you use the newspaper list? 

Yes. 


Congressmen letters from you to your 


They very often do. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


O'Callaghan aerVa 250 
Libraries do? 

A Yes, they did at that time. A whole 
lot were sent back. At the time we are talking 
about that was used at that time. 

Q The newspaper list? 

Yes. 


Non-segregated with regard to whoever 


A I don't know how. You would have to 
find out from the mailing service if there is segre- 
gation. 
I don'tknow. I don't believe there is. 
Q So far as you know, every letter that is 


sent out from you to the membership is received 


by anybody and everybody on the newspaper list? 


A If it goes to the -- and I believe 
these went to the -- except for theone that I sent 
out through the AAA, that was used by -- it wes sent 
out by our mailing service. 

Q That was your ballot list? 

A No, no, the mailing service list: this 
sort of stuff here was sent out by the mailing 
service. 


Q In 1971, what mailing service were you 
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using? 
A I don't know. I don't know which one; 
if we changed it, the same one, or who it was. 
Q What mailing service are you using now? 
A I don't know the name of it. 
Who knows? 
My publicity man. 
MR. SCHWARTZ: I will be glad to 
get it for you. 
Q Who is your publicity man? 
A Roy Nash right now. 
And who was your publicity man in '71? 
A fellow named Murray Weiss. 
Is that not the CPA from Philadelphia? 
A That is Bob Weiss, no relative. 
Q In 1971, when the campaign literature 
that you. referred to before -- 
MR. SCHWARTZ: His campaign literature. 
Q Your campaign literature. When that was 
mailed out, by whom was it mailed? 
A The AAA. 
What list would the AAA use? 
A The lists that were sent out to members 


in good standing. 
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Q The ballot list? 
A That's right, the ballot list. it 
was sent by the International to them. 
Q What about Exhibit E, the eleven pledges, 
who sent that out? 
A My office sent it out. 


And what list was used for that? 


A To the best of my knowledge, the mailing 


list, the oniy thing we ever used. 
MR. SCHWARTZ: Newspaper list? 
THE WITNESS: The newspaper list -- the 
newspaper mailing list. 
Q The Union has a ~ailing service, correct? 
A Yes. 
Q The name of which you don't know now 
but you will find out. And the mailing service 
uses the newspaper lists which were discussed. 
Does your office ever send ouc documents 
directly without sending it over to the mailing 
list company? 
A No. Unless it is the individual every- 
day mail, yes. 
Q That is what I mean. 


A The individual letters, yes; no mailing. 
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Q What about a letter from you to all 
members? 

A It would go to the mailing -- 

Q In every case? 

A Yes. 

What about around election time? 

What do you mean "what about election 
time"? If it is Union business it would go right 
through the mailing service, yes. 

I won't send any campaign literature 
out, if that's what you are talking about, through 
the mailing service. 

Q What about -- just to be clear, Exhibit 
E was sent out by who? 

A Let me see Exhibit E. 

Q The eleven pledges. 

A By . the International office at Union 
expense. 

Q Using a list of members? 

A Using the mailing service. 

Q Back around August, September, October 
1971, November, there was a requirement, was 
there not, that any member in any port could inspect 


the Union's mailing list if he would come to New York 
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and inspect it here? 

MR. SCHWARTZ: Excuse me. 

I object to the form of the question. 

Would you read the question back? 

(Question read.) 

MR. SCHWARTZ: I think what you mean 
if a member wantedto inspect the list, the only 
place he could inspect it was in New York, is that 
what you mean? 

MR. DANAS: That's what I thought I 
said, yes. 

MR. SCHWARTZ: Wot quite. 


Q Is that correct? 


A The only place you could inspect the 


list was in the AAA in New York. 

Q If you were to come to New York and 
go up to the AAA, was he allowed to keap the 
list? 

A No, I don't believe -- that is not 
part of the requirement for a person to keep the 
list, no. 

Q The requirement of what? 

A Of anything. 


So he could look at the list at the AAA? 
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Inspect the list all he wants. 

Q How could he make use of that list 
for campaign purposes? 

A By paying the AAA to mail it out for 
him the same as I did. 

Q Now, the AAA had a list of dues-paying 
members, correct? 

A Yes, all dues-paying members in good 
standing. 

Q But their list was not the newspaper 
list, correct? 

A Correct. 

Q Their list does not include libraries 


and congressmen and ships, correct? 


A That's correct. Libraries and congress- 


men they weren't voting. 
MR. SCHWARTZ: We are not on trial. 

It is all clear. We appreciate this, but this is 
hardly the place for it. 

Q Well, if a candidate back in 1971 wanted 
to mail literature to a ship addressed "Master 
SS John Jones,“ was he able to do that? 

A He certainly could. 


Q How? 
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Ask the company for the ships they got. 
13k what companies? 
A Ask the Plan for the ships that are 
under contract. 
MR. SCHWARTZ: Go over to the 
Seaman's Institute, look at the maritime register. 
A Get the ABS registry of ships, American 
ships, look for Master so and so and they know 
where the company was, get to the company office. 
Q Let's assume you went to these various 
sources and did have the names of ships, as you 
understood the rules and regulations of the 
election back in 1971, could this member then have 
mailed his stuff out, this campaign literature out 
directly to ships by himself? 
A Surely. No one would stop him if he had 
the postage. 
Q Wasn't there a requirement that all mail- 
ing of campaign literature goes through the AAA? 
A No. 
Q There was not? 


A No. H could use it if he wanted to. 


If he didn't you could use your own, do it any 


way you want. 
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Q You mean, if a member made an individual 
mailing and thenhe went to the AAA, he could still 


inspect the list? 


A He could inspect the list, sure, he 


MR. SCHWARTZ: A lot of people make 
collective mailings, too. Just like he could make 
as many mailings up at the AAA as he wanted. 

He could make more than one mailing. 

Q To your knowledge, did any candidates 
in 1971 mail campaign literature directly to 
ships? 


A I don't know. Probably any number of 


people that knew individuals on ships probably. 


Q We are talking about a general mailing 
to ships? 

A I don't know. 

Q Did you yourself? 


No, I didn't. I sent it through the 


But not Exhibit E, the eleven pledges? 
That is not campaign literature. 
MR. SCHWARTZ: As a matter of fact, 


think Judge Croake agreed with that, didn't he? 
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MR. DANAS: With what? 
MR. SCHWARTZ: That -- 
Q What about the- document Exhibit D that 
Judge Croake did say was campaign literature? 
A Yes. 
MR. SCHWARTZ: We will concede that 
it was sent to everybody. 
MR. DANAS: Ships2 
MR. SCHWARTZ: Everybody. 
Q At whose direction did the AAA inform 
candidates that the mailing list must be inspected 
at their offices here in New York? 


A I don't think there is anyone that did. 


They did that on their own. They are experts on 


any election and I am sure the balloting committee 
went over the entire rules with them. 

Q You never told anyone at the AAA that 
the inspection must be here in New York. 

A I never told anyone at the AAA at any 
time about anything to do with the election. 

I never attended a counting or anything 

else. I had nothing to do with the AAA whatsoever. 

Q How about Captain Lowen? 


A Captain Lowen -- his job I am sure, was 
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in contact with the AAA on certain things he was 
required to be in contact with them on. 


Q How about Kenney Camisa? 


A I imagine while he was working with the 


ballot committee he, too, probably contacted them 
for the ballot committee. 

Q What was his work with the ballot com- 
mittee? What was he doing there? 

A Well, since I last talked to you I looked 
over the various diaries that I got and I know 
that at that time there was a long period of time 
that Lowen was out of town and Camisa was pinch-~ 
hitting for him in the office and he was working with 
the ballot committee. 

Q In what capacity? 

A Assistant. The ballot committee -- that 
particular ballot committee, they were experts on 
getting the ballots out, seeing the thing was dcne 
according to the constitution and with the AAA. 

And Camisa assisted with everything. They 
don't know where the various things are and he 
was just assisting them generally in getting the 
ballots prepared and laid out. 


Q Is Mr. Camisa an expert in this regard? 


SOUTHERN DISTRICT COURT REPORTERS. U.$. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4886 


wR Aa 


O'Callaghan 260 
A I wouldn't say he's an expert, but he's 
a pretty handy office man no matter what job you 
put him on. 
Q Does the Union constitution or by-laws 
provide for the International office to provide 
assistance of this type to the International 


Ballot Committee? 


A It is just good common sense that you 


Q I am asking you wheth~»r it is provided 
for in the constitution or by-laws? 

MR. SCHWARTZ: I think there is something 
in there. If you stop trying to make something 
nefarious about it and think about it a minute, 
you will realize you couldn't do it any other way. 

Lect me just take a look. 

MR. DANAS: While you are looking, 
Mr. Schwartz, I just want to step outside for a 
moment. 

I will be right back. 

MR. SCHWARTZ: That's all right. 

We won't continue without you. 


(Pauss.) 


MR. SCHWARTZ: I don't see it in this 
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constitution. 

I know somewhere in the constitution 
there is a general statement that the International 
office shall assist the Ballot Committee in carrying 
out their functions. 

It doesn't have anything specifically 
in it that I see offhand. 

MR. DANAS: It is true, is it not, 

Mr. Schwartz, that the assistant referred to in 
prior constitutions had to do with the mailing 
list being provided to the Ballot Committee? 


MR. SCHWARTZ: No. Again, it dis 


obvious that you have néver been around when a 


ballot gets put together or a committee functions, 
but these are men tha. come in from out of town 
and there is a substantial amount of accounting 
work that has to be done and there is a substantial 
amount of arrangements and instructions and things 
of that sort. 

These men are seamen, they are not profes- 
3ional ballot experts. 

Se you have somebody who is well edu- 
cated and who has degrees tc help. That is the way 


it is done. They have to approve it, have to see it, 


SOUTHERN DISTRICT COUMT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, MEW YORM, N.Y. CO 7-4880 


SINGA 
jwe O'Callaghan Rens 262 


have to explain it to them as to why it is correct 
and that is the way it is done. 
You have even more business with people -- 
MR. DANAS: By the way, at this point 


can we stipulate that as of the time that the 


Union mailed out Captain Sheldon's campaign 


literature pursuant to what we believe to be the 
court order of Judge Croake that as of the time 
of mailing approximately three to four thousand 
ballots had already been returned marked in and 
cast by the Union membership? 

MR. SCHWARTZ: I would say that sounds 
about right, but rather than stipulate, let me 
check. 

MR. DANAS: Would you check your records 
and see if you disagree with that? 

MR. SCHWARTZ: Yes. I don't know whether 
we had actual accountants at that time but I would 
be surprised if close to half had been cast. I am 
just not sure. how we tallied it. 

MR. DANAS: Also, since I am quite 
sure the Captain doesn't have the dates on his 
fingertips, I would like to know what date the 


votes for the ILA affiliation were counted and on 
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what date this Exhibit E, the 11 pledges document 
was mailed out. 

MR. SCHWARTZ: Okay. 

Q Did you personally, Captain, ever attend 
any meetings at which were present either Mrs. 
Carlson or Mr. Tannenbaum of the AAA? 

A I don't recall any meeting whatsoever. 
Are you talking about -- what kind of meetings are 
you talking about? What kind of meetings are we 
talking about, Ballot Committee meetings or what? 


Any kind of meetings. 


I have to church meetings, I don't 


With regard to the election? 
No, not to my knowledge do I ever recall 
attending a meeting with any representative of the 
AAA. 
Q Do you recall picking up a phone and talking 
to either of them? 
A I could have asked about the election, 
how it was coming along, what the progress was 
at any given time, but I don't recall. It was no- 
set thing. 


My contact with them was minimal. 
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Q Do you recall ever picking up the phone 
and speaking with either of those two persons in a 
connection beside asking them questions? Did you 
ever tell them anything? 

A I don't believe so. 

Q Mr. Camisa did attend meetings of the 
International Ballot Committee, did he not? 

A Yes, he assisted them. 

Q Did you ever discuss with him at the 


International office the substance of those meet- 


ings? 
A No. 
Q Never once? 
A I don't recall other than the fact to 


get the ballot out and get going. What the pro- 
gress was I might have asked him, but with regard 


to anything else, I didn't. 


Q You did inquire as to the progress? 
A Getting it out "What are you doing." 
Q And what was going to happen and when? 
A No, I didn't ask him what was going to 


happen and when. I wanted to ask him when the ballot 
was going out. 


Q You knew when the ballot would be sent 
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A No, I didn't, because there were various 
requirements to getting the paper together. 

Q All right, look, it took time. 

A That's right, yes. 

Q But he did tell you when it would be 
sent out? 


A No, he didn't know. I don't recall his 


telling me when it was going to be sent out. He 


was telling me about his difficulty. I remember 
we ran in to a lot of difficulties of getting the 
pictures out, of getting the materials together 
and what not. 

Q Did you ever discuss with Mr. Camisa 
the International Ballots Committee's position 
with regard to mailing out campaign literature? 

A I don't recall discussing that. 

Q Did you ever discuss either of those 
two topics with Mr. Schwartz? 

A I don't recall talking to Mr. Schwartz 
about that. Those rules were set up by the AAA. 

I might have spoke about it after I got the rules, 
what they were, but I don't recall anything special. 
We went by the AAA's rules on the conduct of a 


ballo*. 
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Q The AAA had nothing to do with the send- 
ing out of the ballots. 

A They sent them out, they had everything 
to do with them. 

Q With the preparaticn, they sent them 
out when they got them, but they had nothing to 
do with the ballot prior to their being prepared. 

A They decided everyting about the ballot. 

Q What did the International Ballot. 
Committee have to decide with regard to the ballot? 

A They supervised the entire thin, per 
constitution, but the AAA did everything as far as 
the ballot goes, a set number of things, where the 


numbers were and everything else as far as.I know. 


I don't think you can go up to the AAA and tell 


them how to run the ballot. 
I think they wovld throw you out. 
Q The International Ballot Committee 
began meeting in late August of ‘71, correct? 
Yes. Sometime then. 


For what purpose did they begin meet- 


To set up the -- get the ballot out. 


Okay, that is what they were doing, set- 
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ting up the ballot. 


A In conjunction with the AAA. 

Q Of course, the AAA were experts in 
running elections. 

A That's right. 

Q Are they not? 

A Yes, indeed. 

Q If the AAA was in on this from the 
start, why was Mr. Camisa's presence necessary? 

A Because the AAA don't know about our 
records. The records -- the people have to be 
checked to see if they are in good standing. 

Q I'm talking now about just setting up 
the ballot. 


A Well, they set up the ballot. Of that 


Q You say it took the AAA five weeks to 
set up the ballot? 

A I didn't say that. Whatever time it 
took to get it up, they are the ones to set it 
up. The Ballot Committee did its part ascertaining 
the men were in good standing, what not, but getting 
out the paper as required by the constitution -- 


Q Wait a minute. 
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MR. SCHWARTZ: Hold on. tnptaeed ue. 
have you taken thetrouble to look at this ballot 
you are interrogating about? 

MR. DANAS: I have. 

MR. SCHWARTZ: Have you seen the 
variety of rules that have to be followed, the 
different quotations from the old constitution 
things of that sort? Do you remember that? 

MR. DANAS: Yes. 

MR. SCHWARTZ: You astonish me. 

MR. DANAS: Let's go back. 

Q Captain Lowen at his deposition, 
testified that it was the duty of the Interna- 
tional Secretary-Treasurer to go over the mailing 
list or the list of members and to certify siete 
good standing. 

Correct or not? 


That is true, he certified the list, 


All right. 
So then the International Ballot 
Committee did not have to do this? 
A I didn't say that they didn't -- they 


probably check it out, too. 
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Q They looked it over but they didn;t 
have to do it -- 
A I don't know. I am sure they had 
something to do with it. 
Q All right. 
If Captain Lowen did the certifica- 
tion of good standing and if Captain Lowen -- 
A Of the Offshore Division? 
Q For what? 
For the Offshore Division. 
Which is 70 per cent of the Union? 
At that time it wasn't. He had to get 
it all from the locals. 
Q That's what Captain Lowen did. - Captain 


Lowen forwarded to the International Ballot 


Committee a list of members in good standing, 


correct? 

A Yes. I don't know how long it took 
him to do it. 

Q I am not interested in how long it took 
him to do it. There came a time when he forwarded 
a list to the International Ballot Committee. 

A He gave a list to the International 


Ballot Committee and the AAA, I assume. 
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Okay. 
He certified -- 


MR. SCHWARTZ: Don't look that way. 


The reason you are having trouble is you don't 


understand how it works, that's all. 

MR. DANAS: I am trying to make the 
questions as simple as possible. 

MR. SCHWARTZ: You seem to think your 
role in developing information is to cross 
examine, but that is not the problem. 

MR. DANAS: I will try not to cross 
examine if that is what I have been doing. 

Q In any event, Captain Lowen did forward 
a certified list of members to the International 
Ballot Committee and the AAA? 

A Yes, sir. 

Q And he ales forwarded to the International 
Ballot Committee and the AAA a certified list 
of candidates, that the candidates were in good 
standing? 


A That was checked by the Ballot Committee, 


Captain Lowen testified he did that. 


He did it with them probably, or he had 
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somebody do it with -- that had access to the 
files. 

Q Now, besides certification of members 
for purposes of their vote and candidates, what 
other duties did the International Ballot Committee 
have? 

A They have to observe the ballots being -- 
the entire ballot mailed, put together. 

Q All right, now, we will stop there. You 
just testified that «ue AAA people -- 

A They do it. 

Q --set up the ballot? 

That's right, they observed. 

The Ballot Committee observes it. 

MR. SCHWARTZ: For example, they have 
the order of candidates. Don't you realize all 
the opposition people at this time -- that their 
challenges the committee hears. That there are 
disputes. Sometimes it is done by pulling lots 
with the AAA supervisors. Sometimes it is agreed 
by everybody to do it alphabetically. This isn't 
a locked-in process. 


It is a highly complicated involved 


‘business, a mutual effort by people trying to do 
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the thing the right way. 


MR. DANAS: I understand that. 


If there are challenges there may 


be hearings, appearances by the parties involved, 
drawing of lots, et cetera. 

The AAA, I understand, is the-e to 
onserve the fairness of those proceedings. I would 
l:se to know as between the International Ballot 
Committee and the AAA, who has the ultimate 
decision as to the order, let's say, of -- 

MR. SCHWARTZ: I want to tell you what 
the problem is. You have as part of your notice 
to admit a series of transcripts that make it explicit 
what ihe procedure is and if you would read them 
you wouldn't have all this trouble. 

For example, we had a whole argument 
about this with people. The International Ballot 
Committee made certain rulings with regard to 
challenges. They said that they wanted to appeal 
to the AAA to have the International Ballot Com- 
mittees finding reviewed and we said okay, we will 
take the AAA so long as you agree that the AAA's 
result is binding. We even started to have a hearing 


before Eric Schmertz -- 
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MR. DANAS: Who is we? 

MR. SCHWARTZ: The ballot people 
and I was representing them as counsel. And 
your other co-counsel, Burt Hall was up there. 
And we said if you agree everybody is going to be 
bound by what Arbitrator Schmertz says we will 
say okay. 


He said no. He said if we don't like 


it we are still going to run to our prepaid 


legal assistance program that the U. S. Attorney 
runs with the Government and we are going to 
explain to him. 

Under those circumstances we said we weren't 
going to agree to it. 

It is all in your record. 

MR. DANAS: Mr. Schwartz, despite what 
you may think, I have read the records and it seems 
to me most of the problems had to do with sub- 
stitute appellate procedures, but I still could not 
find a clear decision as to who was in the first instan: 
charged with making a decision. 

MR. SCHWARTZ: Did you read the tran- 
script where there was an argument about the post- 


‘marked ballots? 
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MR. DANAS: I don't recall. 

MR. SCHWARTZ: That took about 
80 pages. Did you read the transcript where we 
actually had Eric Schmertz there? 

MR. DANAS: Yes. 

MR. SCHWARTZ: Do you remember the 
discussion where they wouldn't agree to be bound 
by what he said? 

Do you remember that. It is all there. 

Q Captain, as between the AAA and the 
International Ballot Committee which body made the 
decision to the effect that all candidates had to 
mail their literature to New York for remailing 
by the AAA? 

A I don't know which of them made it. 

MR. DANAS: Mr. Schwartz, can you 
enlighten me on this? 

MR. SCHWARTZ: I don't know offhand, 
but I think it was the International Ballot 
Committee. I am reasonably sure of that. 

MR. DANAS: At whose instance or sug- 
gesticn was such decision made by the IPC? 


MR. SCHWARTZ: I don't know if it was 


anybody's suggestion or anything like that. I know 
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there was a substantial -- 

A That was the same as the last ballot, 
the previous ballot. 

MR. SCHWARTZ: We began receiving 
reports of other unions that had an interest in the 
jobs of thease men, contract jobs, “eginning 
to participate with some of the other people and 
beginning to supply money, offering money to help 
distribute campaign literature and things of that 
sort, legal counsel. 

One of the members, for example, was 
a lawyer for the MEBA and he was very interested 
in copying lists and taking iists out and supply- 
ing money and everything like that. 

MR. DANAS: Well, it is probable, is 


it not, that somebody other than the -- as charac- 


terized »efore uneducated, at least non-sophisti- 


cated in election procedu:es, somebody cther than 
members of the Board, expressed a concern to them 
with regard to this. 

MR. SCHWARTZ: If you intend to interro- 
gate the Pallot Committee people I am sure they wi)l 
tell you. 


I don't remember precisely how it happened. 
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Q With regard to the security of lists 
and the mailing to New York of campaign litera- 
ture, Captain, did you yourself express in any 
way either through Mr. Camisa, Mr. Schwartz or 
directly to any member of the Ballot Committee 
a concern in that regard? 

A Not that I recail. I know I was very 
concerned about outside influences on the elec- 
tion. 

Q When and how did you first learn that 
candidates would be required to mail their cam- 
paign literature to NewYork for remailing by the 


AAA? 


A Well, that was the practice from the 


prior elections, anyone that was running for 
International office before had to mail through 
the AAA. 
That was done in elections prior to this, 

literature was sent to the AAA. 

Q You are saying in the elections prior 
to the 1971 election there was a requiscmert that 
all candidates send their literature out through 
the AAA? 


A The International office. 
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That was a requirement? 

Yes, because the International didn't 
handle it, the local handled their own prior to 
this. 

This was the first time the AAA, with 
the exception of the Port of New York, handled any 
of the elections. The elections were handled on 
the local level by the locals, but the International 
offices had to send it through the AAA. 

Q When did you first learn that with 
regard to this election that local candidates 
would have to mail their literature to New York 


City for remailing by the AAA? 


A I don't know. Whenever the rules of 


the election came out. Now the Committee ules 
are approved by the procedures that the AAA -- 
they evidently agreed with the Balloting Committee 
if they made it first. 

It is the only way they could do it, 
because how were they going to get the mails. The 
AAA was the ones that had the mailing list. 

Q How did you learn of the decision? 
A I don't recall how I learned. 


Would your records reflect how and when 
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you first learned of such decision? 
A No, I don't keep that good a record. 
(Recess .) 
Q Captain, just one question. You men- 
tioned Murray Waiss before, the publicity man. 
Is he still with the Union? 
No. 
Where is he employed? 
A I don't know. 
Q When did he cease his employment with 
the Union? 
MR. SCHWARTZ: I think at least three 
years, maybe a little longer. 


We can find out for you. 


A I am trying to think. Was Charles 


Crooks still alive when he left? 

MR. SCHWARTZ: Yes. 

A Well, then, it was before this. He 

would have had nothing to do with this. 

MR. SCHWARTZ: I would think not, but 
I am not sure. 

We can find out for you. 

MR. DANAS: If Mr. Weiss was not the 


‘publicity manager in or about the fall of 1971, 
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in the election time at issue, I would like to 
know the name of the person who was and his 
current whereabouts, if you know. 

MR. SCHWARTZ: All right, we will 
look. There was a hiatus of a substantial period 
of time, as I recall, between Murray Weiss and the 
present man. 

We will check and see, but the next 
person for the Union was a man who came just a 
couple of months ago. We will check and let you 
know. 

MR. DANAS: If Mr. Weiss was the pub- 
licity man during 1971, I would iike to know when 
he left the employ of the Union and his current 
whereabouts, if known. It ha wasn't 1 would like 
to know when he did leave the Union ana wic was the 
publicity man during 1971. 

MR. SCHWARTZ: What. we are talking 
about is the newspaper editor. 

MR. DANAS: Fine. That would be 
someone who was publicity manager either of the 
Union or of Mr. O'Callaghan or any of the officers 
personally. 


Q Is it your testimony that you yourself 
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did not transmit any thoughts of yours, or 
directives or advice of yours to the IPC or to the 
AAA with regard to the need or propriety of 
candidates for local port positions mailing their 
campaign literature to New York City for remailing 
by the AAA? 

A I would say that I didn't transmit any- 
thing to the AAA, but I did have Miss Gibbons at 
that time -- whether or not the membership lists 
that were mailed ought to be in the hands of the 
in the ports because the people who were running 
would have been the first people who had the list. 

Now, I am sure I passed that thought 


along to people. It was my opinion that they 


should not be in the ports if the agent of the 


port was on the ballot and he would have a list 
that everybody else would have. 

Q Do you recall to whom you expressed 
these concerns? 

A I am not sure, but I think it was dis- 
cussed somewhere along the convention. 

Q Did you transmit those concerns to any 
members of the International Ballot Committee? 


A I wouldn't say for sure, but it would 
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seem logical I would have discussed it with coun- 
sel. I won't swear that I did. 

Q What counsel? 

A Marvin Schwartz. But I am not sure 
that I did. 

At that time I thought it would be -- 
well, certainly if an agent of a port had a list 
in his hand then certainly everyone on the ballot 
should have one. That was my concern at that 
time. 

Q Fairness, right? 
A Yes. 
Q Was there any constitutional require- 


ment or requirement in the bylaws of the Union 


to the effect that the mailing of campaign litera- 


ture had to be done through an independent maii- 
ing service? 
A It would follow, the AAA conducts the 
election. 
Q No, I am referring to the constitution 
of the Union. 
A Oh, the constitution of the Union calls 
for a separate ballot in an association or a body that 


oversees the election, impartial agency. 
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Q Correct. I am now referring to mailing 


by a mailing service. Is there any specific require- 


ment in the constitution for such independent 
mailing service? 

A I don't know what you are talking about. 

Q What an independent mailing service is? 

A Yes, indsed. 

Q Is there anything in the constitution 
which requires that campaign literature be mailed 
through such a service? 

A No. 

Q So far as the constitution goes, candi- 
dates are allowed to mail out literature at their 
own discretion? 

A Well, they can't mail it out ie hates 
own discretion if they don't have a mailing list. 

Q Assume they had a mailing list? 

A Yes, they could. 

Q They could send it out according to 
the constitution? 

A Yes. I don't think there is a law pre- 
venting it. 

Q Anyone having a mailing list can use it? 


A Yes. 
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Q Do you think anybody who had a mailing 
list would use it? 

A I don't know. I assume if they had a 
mailing list for the purpose of campaigning they 
might if they wanted to use it and I do know 
that several people had mail. 

Q Assuming that a candidate did mail 
on his own, in other words, acting against the 
requirements of the AAA and perhaps the International 
Ballot Committee as well, do you know what sanc- 
tions, if any, were available with regard to that 
person's candidacy? 


MR. SCHWARTZ: Excuss me, say that 


Would you repeat that? 


(Record read.) 


MR. SCHWARTZ: I object to the form of 


the question. I don't know of anything yet that 
says the AAA said somebody can't use their own 
mailing list or whether the ballot list said they 
couldn't. 

Don't you realize one of these people, 
a former International president takes the mailing 


‘list with them. They might not be totally up to date. 
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Where is there any suggestion that any- 
body could do any kind of mailing they want if 
it is available to them? 


Q Which person do you allege had mailing 


There's people right now got mailing 


Then in 1971? 
I don't know. 
The same pecple involved now yot mail- 
ing lists. 
Q Name them. 
rN Koonce, Soto, S-o-t-o, these committees. 


They are all the same names back there and right 


now there is all kinds of mailings going out, 


general mailings to the membership and they are done 
by a mailing service, and this fellow Seybert and 
the other fellow from the West Coast, Oldfeld, 
they sign their names to it and it goes right 
through a mailing list. But the entire membership 
gets their propoganda right now in preparing for the 
next campaign. 

MR. SCHWARTZ: As a matter of fact Soto 


‘testified in Court before Judge Gellen in November 


SIUTMERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y CO 7.4880 


jwe O'Callaghan 
that they have a mailing list of 6,000 people. 


A In some cases they have got a better 


mailing list than I have got. Bob Lowen -- they 


have got a perfect address for him before I get 
it. 

Q How come they have a better mailing list 
than yourself? 

A I don't know. They do have a better 
mailing list than I do in some cases. 

Q Of course, your list is updated from 
time to time by the ports? 

A By the ports and whenever there is a 
change of address sent in, they are sent in to 
our people, our mailing people. 

Of course now that is not the ballot 
committee. That is something different. 

Q Are you saying Soto has a pipeline to 
these updates? 

MR. SCHWARTZ: Just think for a minute 
how this can be done. There are any number of 
people who have been the perrenial opposition for 
the last twelve years. If you look back to the 
same people all the time, they themselves -- how 


do you think the International keeps a list -- 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE NEE YORK, N.Y. TO ?-4580 


jwe O'Callaghan 
these people themselves have to keep the old 
mailing list and the rest of it up to date. If 
they don't send in their new addresses or the 
other people on the committee don't send in the 
new addresses, then the International Committee 
doesn't get the update either. 
There are some men who feel the same 
way these men do and I am sure they send them their 
new list and don't send it to the International. 
It's been a perrenial group of guys. 
As a matter of fact, any time anybody gets defeated 
they automatically gravitate to them. 

Q This was true in 1971? 

A Yes. Local 88 had a bigger mailing 
list than the International. 

Q If your opposition had the lists, what 
was the point -- 

A We get any number of requests and 
demands from our members that their addresses 
cannot be given to anybody. A number of our people 
do not want their aduresses out to mailing houses, 
salesmen, and a lot of people are away from home. 


Q In other words, your concern in 1971 was 


for the protection of the members' names? 
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A I don't say that, but in 1971 we had 
the same thing that our members didn't want 
their names given out to everybody. For the 
protection of the Union, if they go out and get our 
membership lists the » get it from somewhere else, 
they don't get it from us. 

The same thing with the Unions, the 
other maritime unions that we have trouble with. 
I certainly am not going to furnish the names of 
all the deck officers in the United States to 
an outfit like Amo who is trying to knock us out 
of the ball park. 

Q In 1971 as today, officers of the various 
ports, did maintain lists of their members, did 
they not? 

A In 1971, yes. 

Q What about today? 

A No. The only list is supposed to be in 
New York. 

Q What about the situation now when the 
local port in Savannah wants to call a membership 
meeting; do they have to write to you to get a list 
of their own members? 


MR. SCHWARTZ: I object to the form of 
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the question. 
Who says they have a right to call a 
membership meeting. 
MR. DANAS: Strike that. 
Q If they want to contact their members 


for some reason, how do they go about doing it 


What would they want to contact them 


I don t know why. it doesn't matter 


The International has all correspondence -- 
You say a port agent cannot contact his 
members now? 

A He has no record to contact them. 

Q So that he cannot? 

A That's right. If they are registered 
on his shipping list and they leave an address or 
a phone number he can contact them probably. They 
would have to be on the shipping list or register 
there in order to be able to contact them. That 
would be strictly to phone tc cali for a job. 


But there are no records as such main- 


tained. 
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Q Ali right. What about the situation 
in which you called your Gulf Vice President and 
tell him to notify the Gulf people of certain 
actions that you took, what list does he have, 
if any? 

A He doesn't need a list to call the 
officials in the Gulf. If there is anything the 
Gulf membership has to know, I notify them from 
my office, he doesn't. 

The Gulf Vice President, the East Coast 
nor the West Coast Vice President have membership 
lists. 

Q My question asa of now, only the Inter- 
national office is able to directly contact the 
members of the local ports, is that correct? 

A That's correct. 

Q What about in 1971, those places were 


still local and they had their own list. 


A Each port had its own or each local 


had its own membership list ak it kept up. 

Q Of course, as an incumbent, an incum- 
bent would have svsess to these lists in 1971, 
would he not? 


A He would have access to it, yes. 
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Q So the only thing that was accomplished 
by forcing the inspection of the lists here in 
New York, was to require insurgents or non- 
incumbents to come to New York, isn't that correct? 
A No, it is not correct. 
Q The incumbents would have to come to 
New York? Would the incumbents have to come to 
New York? 
A If they wanted to inspect the list 
they would have to come to New York. 
But they had a list, you said, correct? 


MR. SCHWARTZ: They don't have a whole 


They had a list of their local ports? 
Yes. 


Q And if they were running for local offices 


that is all they needed, is that right? 


A If theywere running for local office, 


Q So if they were running for local 
offices the only persons who would have to come 
to New York to inspect a list would be their 
opponents, correct? 


A I suppose that's true. 
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Q Of course you had a rooting interest 
in these incumbents, you were a team, were you 

not? 

A Yes, we were a team. They had to use 
the list, they had to collect dues, they had to 
run the local. 

I couldn't shut the local down. 
ie There is no outstanding question, I 
Gon’t think. 

A No, Okay. 

Q What about as of the present time, 
you say that the International are the only people 
that maintain lists? 

A Membership lists. 

Q Of the local ports? 

A That's correct. 

Q How does the International obtain or 
update those lists that it maintains? 

A We have address cards and it is ona 
machine and it is in our service. 

Q You never obtained those through the 
local offices? 


A No, not at all. The local offices 


might be notified by a member that a member has 
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changed his address in that port and might send 
it up from a member, but they have no record. 
Or they are not supposed to have any record, we 
will put it this way. 

Q Let's discuss for a moment the require- 
ment that an independent mailing service be used. 

Now, on April 30, of 1971, you,in a 

letter which we marked the last time Exhibit A, 
sent out a notice of election and in that notice 
of election the potential candidates for office 
were notified that local mailing services would be 
used in connection with their candidacy, is that 
correct? 


A I believe so, yes. 


Q Why was the decision made that only a 


mailing service in New Yori City, no matter which 
cne it was -- in this case it was the AAA, it 
could have beenanother one <-- but why was the 
decision made that only a mailing service in New 
York City could be used contra your April 30th 
letter? 

A That was a decision of the Ballotting 
Committee and the AAA. 


Q You had nothing to do with it? 
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A I don't believe so, no. Other than 
I expressed, I thought the official list should 
be in the -- should not be in the ports. 

Q I am not talking about the list. I am 
talking about an independent mailing service. 

A Well, the independent mailing service 
was picked by the AAA. They were the independent 
mailing service. The impartial ballotting agency 
was the independent mailing service itself. 

They handled the mailing and they mailed 
Lt. 

Q You sent out a letter on April 30, 
1971 to inform the candidates that local indepen- 
dent mailing services would be used. 

Now, is it your testimony that the 
AAA, with no notification, no prior notification 
to any candidates, took it upon itself to make a 
decision to only require a mailing out of New 


York by itself? Is that your tastimony? 


A No, I don't know how they arrived at 
it. 
Q What is your best recollection? 
A XI don't know how it was changed, whether 


the ballot committee or the AAA changed it. 
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Q Whoever changed it, mutt have been aware 
of your April 30th letter. 

A I don't know if they were or not. 

Q Was Mr. Camisa aware of your April 
letter? 

A I assume he was. 

Q Was Mr. Schwartz aware of your April 30th 
letter? 

A I assume he was, too. 

Q And they were both present at the IPC 
meetings, were they not? 

A I don't know. I assume they were. 

I wasn't there. 

Q Did you yourself at any time notify 
candicates that there might be a cr ge with 
regard to the use of local mailing services? 

A I don't believe so. I don't recall. 

Q Did you ever tell anyone informally 
that there might be a change, any candidates? 

A I don't believe I did. 

Q Did you ever discuss that with Moe 
Weinstein? 


A I don't recall. I may have, but I 


don't recall any specific conversation about it. 
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But you may have? 

A I may have. I may have discussed 
the thing with him. As I said, I discussed it 
in the manner I talked to you about before, about 
some people having a full list and some not having 
it. 

Q Did you ever discuss it with Captain 
Friedman? 

A I don't recall discussing it with him. 

Q When was the first time that you per- 
sonally became aware that you as a candidate would 
have to send your stuff out through the AAA here in 
New York City? 

A Whenever the rules came out. 

Q You mean the letter -- 

A But I knew before that I would have to 
do it becauselI was running for International office 
and I sent it out before, maybe in two elections 
before this I sent literature out through them. 

That's the only way I could send it. 

Q You were confident it would remain the 
same for this election? 

A I didn't know about it. But I wasn't 


‘surprised because that was the way I had become 
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used to doing it. We were dealing with the AAA, 


they handle the mailing service. That is part of 
their ©ervice and part of their -- when they handle 
a ballot it is part of their service as an impartial 
ballotting agency. 

Q Did you inform any cf the local incun- 
bents that the New York City mailing service 
exclusively would be used? 

A I didn't inform anybody of that. 

Q It is your testimony that you didn't 
transmit to the IPC positive views of yours with 
regard to the New York City mailing list? 

A No, I don't recall ever -- one thing 
I know, that I never attended a meeting of the IPC 
and I don't recall sending them directives or 
suggestions to them on how to conduct the ballot. 

Q Either through Mr. Camisa or anyone else? 

A Yes. 

Or on the telephone? 

No, I don't recall any of that. 

I make it a practice to steer clear of 
all ballotting, always have. That's been one 
of my policies, my personal policies. 


Q Credo, right? 
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Yes. 
Did you receive any complaints in your 
capacity as President of the International from 
any local candidates with regard to the requirement 
that the mailing list be inspected only in New 
York City? 


I believe there was gripes about it, 


Do you recall the names of those persons? 
No. 
MR. SCHWARTZ: Car't we save time? 
I think we agreed that the names that you had in 
your -- what was it— the notice to admit. I think 
we asked you who it was who complained and. I 
think we got letters. 
MR. DANAS: I think we got 16 names. 
I would like to know of any others. 
MR. SCHWARTZ: L6. 
MR. DANAS: 16 complainants. 


MR. SCHWARTZ: I am positive we didn't 


get 16 letters, but we might have gotten letters 


signed by three or four guys. 
A The same people always complain about 


everything and they were probably the ones who sent 
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the same complaint. 

Q We agreed in 1971 nobody can complain 
because they had the list of the local incumbents? 

A They didn't. 

Q You just testified they did. 

A They all hac it. Now the people in 
Seattle didn't have the West Coast, the people in 
Portland, the people in Long Beach, didn't have 
it. 

That was kept in San Francisco. 
From south of Newark here to Florida was kept 
in Baltimore. 

Q The people in Savannah didn't have a 
list of Savanna locals? 

A No, indeed, that was kept in Baltimore. 
Philadelphia was kept in Baltimore. 

Q In 1971 how would the port agent of 
Savannah contact the members of his port? 

A He didn't have members of his port. 

He was part of the 14 whose headquarters was in 
Baltimore. 


Q Hé never independently met or contacted 


or communicated with his port members? 


A It was done through Baltimore. 
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The secretary-treasurer -- 

Q What was done? 

A The secretary-treasurer of local 14 
was in Baltimore and he was going to send out 
communications to the members. 

Q Were all meetings of the Savannah 
held in Baltimore? 

A No. 

Q Somebody notified the people in 
Savannah there would be a meeting a week from 
Wednesday? 

A No. 

Q How would they know? 

A The meeting was held on a certain date, 
Monday of the month, and that is when it was. 

Q What if there was a change? 

A There was never a change. It was 
in the bylaws. 

Q What if there would be a change? 

A It would be sent to the Baltimore 
headquarters that the bylaws would be changed. 

Q i am not referring to the bylaws. 


MR. SCHWARTZ: That is what it is. 


Let's say there was a fire in the 
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building and they had to put it off two days to 
get the stuff out of the way. 

A There wouldn't be a meeting then if 


bc 


it wasn't held on the meeting day. 


Q There was something sacred about 
meeting days? 
A That's when the people knew there was 
a meeting, that day. 
MR. DANAS: I would like provided 
to us a list as of 1971 of each and every port 
that maintained its own list of members and a list 
of the ports that didn't maintain its own list and where 
those lists were maintained. 
MR. SCHWARTZ: It will try. 2 will 
do the best I can. 


Q Captain, with regard to your testimony 


that as of now the local ports do not maintain a 


list, nor do they compile a list, I would like 
to read to you from Article 5, Section 7 of 

the International Organization of Masters, Mates 
and Pilots Constitution -- 


A I am speaking of the Offshore Divirion 


Section 7 reads as follows: 
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"No later than the 10th day followiny 
the close of the nominating period each subordi- 
nate body shall furnish a list of members in 
duplicate to the International Secretary-Treasurer 
who have not been suspended for non-payment of dues 
unless the International office maintains such 
information." 
And it goes on. 
A That applys to the Panamanian Canal, 
any division that is a subordinate body ard not 
a fully formed division. 
The two fully formed divisions are the 
Pilots Division and the Offshore Divi»i 2n we have up 
here. The locals we don't and the -- 
Q The Offshore Division is not a sub- 
ordinate body to the International, is that right? 
A Not for the purposes of that paragraph. 
It does say unless the International keeps it. 
We keep it up here. 


But for other purposes it is a subordinate 


Yes. 
As is the Pilot Division? 


Yes. 
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Yes. 
As are the inland locals? 
A Yes. 
Q In August of 1971, early Auqust, 
after the Convention, did you ever recéive any 
inquiry from Captain Robert Nelson, the Wilmington 
Port Agent, in which Captain Nelson inquired of you 
as to whether he would be allowed or would be able 
or should allow his local port list to be inspected 
by a candidate for election? 
A Now, who did you say? 
Q Captain Robert Nelson. 


A Nelson? To the best of my knowledge, 


he had no local list. To the best of my knowledge 


his list was kept in San Francisco. He didn't 
have the list. 
Q Dia he ever contact you or inquire of you 
with regard to his ability or propriety to allow 
an inspection of the Local 90 list to any candidate? 
A I don't recall it. Nelson was a member 
of the Ballotting Committees himself. 
Q Correct. 
A But I don't recall him asking me for that. 


Did you ever send a letts:- to Captain 
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Nelson in early August of 197] prohibiting such 
inspection of the local 90 list by candidates? 

A I don't recall. 

Q Would your records reflect whether 
such a letter was sent? 

A Any letter that I sent is on file or 
should be. I don't know -- if they should be on 
file. I don't know whether -- 

Q Would you check your records to see 
whether such a list was sent to Captain Nelson 
in early August of 1971? 

A Yes. 

Q Did you have occasion to send any letters 
Or have any oral communication with the Portland 
Port Agency, Charles Wallace, with regard to the 
Propriety of Captain Dente, D-a@-n-t-e, inspecting 
the .ocal 90 membership list in Seattle or on the 


West Coast? 


A I don't recall. When you say in August -- 


I don't recall. If it was after the decision was 
made, he could have called m@ Or asked me and I 

might have told him what the Ballot Committee or what 
the rules of the AAA was. But I don't recall at 


this time. 
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Q In August of 1971 did you have any 
correspondence or discussions with Captain 
Stegall, or Captain Larry Landry, with regard to 
the inspection of membership lists in New Orleans 
by local candidates? 

A I may have, but I don't recall. 

Q Would you check your records? 

A I will check and see if I got the 
correspondence. 

MR. SCHWARTZ: If there is any corres- 
pondence, you will have that. It would be in the 
general file. 

Q Did there come a time that you as 
International President contacted the International -- 
the AAA to inform them that the ballots for 
election should be sent out? 

A I wouldn't tell them they should have 
been sent out. I might have called them and 
asked them. I never told them or directed it be 
sent out or any other conduct of the ballot. 

Q You never sent them a letter directing 
them to send out the ballot? 


A I may have sent the letter over my 


signature authorizing them to do certain things as 
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required by the constitution. 

Q The constitution requires the president 
of the International to authorize the independent 
ballotting service to send out ballots? 

A There are certain requirements they 
have to get from the International office. There 
is a box rented to receive -- 

Q I am talking about the ballots. 

A Give mea little clearer -- give me 
an example of what youwant. I don't understand 
you. Did I direct them to send out the ballots? 
No. 

Q Did you authorize them to send out the 
ballot? 

A There could have been a letter or 
Statement that they were elected by the constitu- 
tion to conduct a ballot and would they de it, or 
something of that sort. So if they accepted to 
send a letter that we agreed they axe going to con- 


duct the ballot if they accept, but they were 


elected by the convention, not by me. 


Q They were chosen by the convention? 
A By the convention. They were elected 


actually, because there were two or three names 
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and they were the ones that went out. 

Q You say it is the constitutional 
duty of the President to do it, what you just 
referred to? 

A Whatever I did was required by the 
constitution. I don't know what you are referring 
to. 

Q fam referring to a letter that you 
just described. 

A I don't recall the letter, but I probably -- 
if it was required to send it out I did. 

Q I would like you to check the consti- 
tution at vour leisure and let me know where the 
constitution provides for the President of. the 
International to undertake such authorization and 
procedures. 

A All right. 

Q I thought I was clear that the consti- 
tution authorized the International Ballot Com- 
mittee to be the only authorized body to deal with 


the independent ballotting service? 


MR. SCHWARTZ: Hold on just a minute. 


I gave away my last copy. Can I take a lock at 


the one you got? 
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I knew the Ballot Committee doesn't 


The International pays them, right? 

MR. SCHWARTZ: There is a provision. 
You are talking about sending out. There are 
occasions as for example, page 20 under sub- 
paragraph G “The impartial ballotting agency has 
to get an order signed by the International 
President, International Secretary-Treasurer to 
proceed within seven days following the close 
of the ballotting to the safe deposit vault where 
the locked and seal deposit box is kept." 

That is under the International. That 
is, of course, supervised in the initial stages by 
the International Ballot Committee. When they go 
to pick it up they have to show what their authori-- 
zation is and who they are. 

Q There was some question with reaard to 
the 1971 election as to the date -- as to the 
cutoff date for the receipt of a valid ballot. The 
question involved whether the ballot should be post- 
marked on or before December 21, or whether it 
should have been received on or before December 2lst. 


Did you as International President make 
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any decisions in that regard? 

A No. 

Q Were you ever consulted with regard 
to that decision? 

A I don't recall anyone asking me anything 
about it becauseto the best of my knowledge that 
thing was decided before the ballot went out 
unless there was challenges after, while the ballot 
was being counted or something of that sort. 

I don't recall any detail of that, 
how tany ballots you are talking about. I know 
there was ballots that weren't postmarked and 
ther wags some argument but eventually they were 
counted, if I remember correctly. But I wouldn't 
Swear to that. 

Q But you took no pa ‘t in the decision? 

A None whatsoever. 

9 I believe you testified before that 
you at no point attended any meetings of the IBC, 
correct? 

A I don't recall attending any meetings 
whatsoever of the Ballot Committee. 


Q Now, on December 2lst, 1971, the 


International Ballot Committee held a meeting in 
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New York City at which time procedures for the 
counting of ballots were to be discussed, the 
candidates were invited to attend. Did you 
attend that meeting? 

A That was held up at the AAA and I 
wasn't in the building. I wasn't anywhere near 
it. No, I didn't atterk:. 

Q Did you receive notice of that meeting? 

A No, I knew it was going to come up. I 
didn't receive a notice. I knew it was going to 
come up. I knew the ballots were going to be 
counted that time and they were meeting at the AAA 
prior to -- and that notice had gone out from 
my office notifying all the candidates. I. undoubtedly 
had received a letter, a form letter sent out to 
all the candidates. 

Q As a candidate for International Presi- 
dent, dGid you not have an interest in the proceedings 


at that December 21st meeting of candidates? 


A The only interest I had that the thing 


was run honestly and it was done according to the 
constitution and according to the rules of the AAA. 

Q Well, in order to assure and determine 
that such was the case, did you not feel it 
necessary to attend chat meeting? 
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A No. There were all kinds of people 
attending that meeting. I am sure I could have 
added nothing to it. 

Q What kind of people were attending 
that meeting? 

A I know that every bit of my opposition 
attended it. I didn't think anyone could change 
any outcome of it, so I didn't go up there to 
add to the confusion. 

Q How did you know your opposition would 
be there? 

A How did I know -- 

Q Prior to the meeting? 

A I didn't. I suspected, they always do 
show up at everyballot. Just like flies, they come 
around, 

Q Was Captain Lowen at that meeting? 

A I think he had to be. I would say -- 
I guess -- I am sure he was. I say I am sure, 

I guess he was. 
Q You didn't feel as an incumber.t 


president to be present at the meeting? 


A I have never been to one. I have never 


been to a ballot meeting. Maybe I was nervous 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE, NEW TORK, N.Y. CO ?-4$80 


jwe O'Callaghan 
but I saw no point in going there. 

Q On the contrary, you suvund like a 
cool candidate. 

A I just never showed up at one of them. 

Q Did you attend the actual counting of 
the ballots? 

A No. 

Q Did you attend any meetings at the 
AAA subsequent to the counting of the ballots when 
postmark problems were discussed, et cetera? 

A . SO. 

Q Did the general executive board in 
1971 take any action with regard to the 1971 
election procedures? 

A If they did it is a matter of record. 
I don't recall them taking any. 

MR. SCHWARTZ: I think you asked for 

those minutes. 


MR. If I didn't I would like 


MR. SCHWARTZ: Yes, not only that 
I think there was some question about whether they 


had exhausted their income or some other reason. 


think I indicated I wasn't sure, but I wasn't 
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raising that as an objection. 

Q Did you ever send a letter to Mr. 
Tannenbaum of the AAA to the effect that the 
inspection of mailing lists should or must take 
place in New York City? 

A I don't recall any such letter. I should 
look for it and if there is I will bring it up. 
But I don't recall. 

Q The AAA sent a letter dated September 
8, 1971 in which it informed candidates that 


campaign literature had to be received by them 


for remailing by September 13, 1971. 


Did you receive a copy of that letter? 

A I assume I did. I was a candidate. 

I don't recall the letter. I am sure I did 
if they sent it out. 

Q Did your campaign literature reach 
the AAA before September 13? 

A I am not sure, but I think a couple of 
weeks after the ballots went out mine did. I am 
not sure of that, but I think a couple of weeks, 
ten days. 

Q After the ballots? 


A After the ballots. I won't swear to 
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that, but I think so. If I remember correctly 
several people criticized me for sending it out 
late. 

Q For what? 

A Sending it out late, for not having it 
up there sooner. [If memory serves me rivht. I 
sent it out late, ten days to -- 

Q In what manner did you send it out 
late? 


A Well, I could have had it up there 


within a day of the ballot, the day before, the day 


after the ballot was sent out. 

I think, as I say, if memory serves me 
right, it was about ten days after *he ballot went 
out my literature was sent out. 

Q I don't know if I asked this, but I 
would like a copy of all of your campaign litera- 
ture for the 1971 elections. 

A If ft havegot it, I will give it to 
you. I am sure there is some laying around some- 
where. 

Q And I did ask for the bills from Wirth- 
Strahler and any other printer you used? 


A Yes. 
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And cancelled checks? 
Yes. 

Q You mentioned at the la session of 
your deposition the fact that as opposed to 1971 
there now exists permanent masters on ships, 
correct? 

A Yes. 

Q So that now the Union knows not only 
the ship involved, but the name of the master who 
is permanently assigned to that ship, is that right? 

A They don't alwavs -- 

Q Other than being on vacation or sick 
leave they know he's assigned to that ship? 

A He's on it 180 days a year, but: which 
180 days we don't know. 

Q The Union does maintain such a list? 

A A seniority list, yes. 

Q Whatever you want to call it it's a 
list of ships names? 

A It is part of the agreement. 

Q Where is that list maintained? 

A In the contract enforcement, Captain 
Lowen's office. 


Q At 39 Broadway? 
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That's right. 
Is that a computerized list? 

A No. It's changed too often. 

- Does the Union maintain lists of members 
broken down by division? 

A Yes. The Finance Division, the Offshore 
Division, the Offshore Division, yes, in the 
office. 

Q And those are separate and complete 
from the newspaper list which is at your mailing 
service? 

A That's right. 

But it is in the computer. The computer 


reads out the man‘s name and his social security 


number, not his address, but his dues standing. 


Of course, the computer does have his 
address in it if you want it. 

Q I understand. What about for the 
inland locals, do you have that? 

A They keep that, no, we don't have 
that. To the bast of my knowledge, we don't have 
anything from the inland locals. They sent it in 
the same as before prior to any ballot that goes 


out to the entire International. They are required 
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to send in a certified list to us which we in 
turn send -- 

Q The members of the inland locals or on 
the newspaper list, are they not? 

A "es. 

Q By the way, on that newspaper list, 
approximately how many names are contained 


thereon, whether they be nembers, libraries, 


congressmen? 


A I would have to -~ 

Q Approximately, what is the circula- 
tion of your newspaper? 

A Maybe 10,000. Now, that is a guess. 

MR. DANAS: Can we ask for the spe :ific 
circulation of the newspaper and the size of 
that list? 

MR. SCHWARTZ: Yes. 

Q With regard to the AAA's deadlines 
September 13 for the receipt of campaign litera~ 
ture, did you have any involvement in the 
determination of that date? 

A I don't recall any whatsoever. 

Q Do you know if the IBC as a hody had 


‘any involvement in that decision? 
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A I don't know. 

Q What was your understanding as to what 
that date meant? Did it mean that any literature 
received by the AAA after September 13 would not 
be mailed out by them? 

A Maybe at any time during the balloting 
term you could mail out literature from the AAA. 

MR. DANAS: For the record, the 
decuments reflect that the September 13th date 
was a date by which candidates had to notify 
the AAA that they would use the mailing service, 
not that they had to actually have the literature 
at the AAA office. 

Q I asked you the last time with regard 
to the ILA affiliation matter to check records 
with regard to the first time that tne matter was 
brought up at any meeting of the Executive Board 
or any other meeting of the International. 

Did you check your records? 

A I didn't have a chance to do it yet. 


I didn't know when I was coming back up here and 


I didn't know you wanted it this time. But I will 


check everything that you required -- you requested. 


MR. DANAS: I would like at this point 
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to ask for a five-minute adjournment to see if 
we have any further questions. We may be 
finished today. 
Just give us a couple of minutes. 
MR. SCHWARTZ: All right. 
(Recess.) 
MR. DANAS: I just have a few more 
questions. 
Q Captain, you stated before that the 


Cffshore Division was a subordinate body to the 


International for certain purposes. Would you 


expand upon that? In what ways, in what areas 
is it subordinate? 

A Well, I was ~- when I used the word 
“subordinate” it is part of the International, the 
same as every other division, the subordinate of 
the whole. I don't know just what kind of an explana- 
tion you want. But it is subordinate in the same 
manner that any of the fully formed divisions are 
a subordinate body of the International. 

Q Well, you are talking to a person who 
has no knowledge of what a fully formed body is, a 
layman with regard to that. So why don't you 


explain to me -- 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. CO 7-4880 


O'Callaghan 

MR. SCHWARTZ: Why don't you let me 
explain? 

MR. DANAS: I would like the Captain 
to explain it. 

MR. SCHWARTZ: But part of the Inter-~ 
national constitution has certain things they have 
to do. 

For example, they can change the dues. 

MR. DANAS: Let me preface all of this, 
no matter which one cf you want to answer, I would 
like to know what the relationship is as you see 
it, between the International and the Offshore 
Division with regard to independent or with regard 


to subordination and in what areas. 


MR. SCHWARTZ: To tell you the truth, 


I wouldn't know how to answer a question like 
that. The form of the question is such I just 
couldn't answer it. You could read the consti- 
tution, the bylaws. In any international anybody 
whe is part of the international gets certain 
authority to do certain things and in effect they 
can do anything that is not prohibited by the 
international consitution. And you know for 


example they have their own trial procedures. 
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eventually that can be reviewed by the Interna- 
tional, because that is the same way with a local 
that isn't a division. 


So frankly I wouldn't know how to answer 


MR. DANAS: In the drafting of this 
little arrangement, there must have been some 
relationship in mind, something that the consti- 
tuticn was supposed to create. Can you sive me 
some enlightenment on it. 

MR. SCHWARTZ: The form of that 
question is something ! wouldn't know how to 
answer. The idea was to eliminate a lot cf 
friction between the locals, for example, they 
were operating under a common agreement. 

The idea was to set the stage so that all 
the collective bargaining agreements could become 
one so that the pension plans could be merged, 
so the welfare .plans could be merged and things 
of that sort. 


And the only way to do it was to get 


the varicus offshore locals together, let them know 


men walking in and out of different ports has the 


same rights as any official in any port. He gets 
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the same kind of service that comes with that. 

There is no longer any situation where the old 

longshore locals had an independent dues struc- 
ture. 

The small locals would suffer and have to 
have higher dues. Here the dues of the entire 
offshore Division, dues are the same. Dues are 
set at a minimum by the International, but the 
whole division sets their dues, they vote on their 
dues. That is the way the thing generally works 
up. 

When a decision is made with regard to 
closing ports because of decrees in shipping it's 
done by the Offshore Division. 

If somebody has to be charged, the 
Offshore Division is charged. 

Nobody has been, charged in the last 
18 years, let alone tried. They have their own 
meetings and their own affairs, things of that 
sort. The council pretty much runs the affairs of 
the Offshore Division and the Internaticnal is 
more or less a collective bady. 


The International in and of itself con- 


‘sists of 30 officials and about a half dozen others, 
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but it functions through the Divisions and locals 
that are part of it. 

That is the kind of thing. Now, you 
can add on. There are certain minimum safeguards 
set forth in the International constitution with 
regard to disciplining and things of that sort. 
There are certain minimum safeguards where the 
International constitution says anybody wanted to 
amend their bylaws has to do it by referendum, 
you can't do it any other way. 

That is the relationship. In that 
sense everybody is subordinate to the International 
rules. But the thought of creating divisions would 
end the problem of having a whole separate. official- 
dom. It is not unusual. Some are International, 
some have a different kind of structure. 

MR. DANAS: Just to summarize, I 
guess, it seems to me what you were saying is that 
the Offshore Division, as would be true of the Pilot 
Division, is independent of the International for 
certain purposes in certain spheres anc in some 
spheres it is subordinate to the International's 
constitution? 

MR. SCHWARTZ: Yes, and by and large 

; 
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it is the constitution and also the convention. 
The convention in turn is limited by the consti- 
tution an’ what is the additional limitation. 

In many unions, the National Conven- 
tion where the delegates ars separately elected, 
have a right to amend the constitution. In this 
union they can send it out for ratification. It 
rests on referendum. That is why in our Papers we 
told you we had about seven referendums in different 
parts of the union since the dispute about the 
consolidation vote. 

That is the way things are done. 

So in that sense everything is subordinate 
to the membership. 

Q In 1971, Captain, was there in existence 
a body called the General Executive Board of the 
Offshore Division? 

MR. SCHWARTZ: It is the Offshore Divi- 
sion Executive Council, that is what it is. That is 
what the bylaws say. It has to be that. 

Q Was there in existence in 1971 an Off- 
shore Division Executive Council? 
A When the constitution was adopted. It 


came in to existence when the constitution was 
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MF. SCHWARTZ: And the bylaws. 
And the bylaws. 

Q Of course there was a General Execu- 
tive Board in existence of the International? 

A Yes. 

Q Do those two bodies have any juris- 
diction or duties or involvament with regard to 
election procedures? 

A I don't recall anything they would 
have done that would have changed the constitu- 
tion would have had to go out on a ballot. 

Q I am referring to the election of 
officers in 1971. 

A I don't recall, but IE will look it 
up. Any minutes are available. 

Q In that connection, I would like to set 
the stage for the search of your records, in a. 
letter you wrote to one L. Burlingame, dated 


July 6, 1971, you state "In accordance with the 


bylaws and constitution the Offshore Division Execu- 


tive Counsel and General Executive Board acted on 
the procedures which will be followed for the 


‘upcoming election. The first, as you know, under 
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the new structure." 
I would lik a search of your records 


as well as of the minutes of those two bodies, 


and I would like you to provide us with specifi- 


cation with regard to what involvement, the extent 
of the involvement and the areas of involvement 
those two bodies had in relation to the 1971 
election of officers. 

MR. SCHWARTZ: We will look. 

What date is the letter? 


MR. DANAS: The letter is dated July 


Q As of the present structure of the 
Union, can members of any division other than the 
Offshore Division vote for any Offshore Division 
officer? 

A Repeat the question. The Offshore 
Division officers? 

MR. SCHWARTZ: You mean outside of 
the International officers who by virtue of their 
position, are executive officer and financial 
officer of the Offshore Division? 

MR. DANAS: Besides these. I think we 


‘are clear as to that. 
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A Only in the case -- and when we find it 
out we stop it -- if a man has membership in two 
divisions. They are not supposed to. They don't 
in the Pilot Division and the Offshore Division, 
because we have a record of everybody by their 
social security numbers, but, of course, there are 
people with two social security numbers and people 
with two different names. 

As far as the Union itself goes, you 
can't do it. 

I might mention in the old days to 
keep peace there were people who belonged to 
two locals, but there was no way for the Interna- 
tional to know thac. 

Q What you are saying then, so we are 
crystal clear, other than the three top officers 
of the Offshore Division, there are no other offi- 
cers who are voted on or voted for by non-members 
of the Offshore Division? 

A If they are full book members in good 
standing of the Offshore Division, the vote for 
officers, either to run or to vote in the Offshore 


Division. 


Q Other than the three top positions. 
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That's right. 


MR. DANAS: I have no further ques- 


tions at thispoint. tihat I would like to do is 
adjourn the deposition pending receipt of some 
of the documents, or of the documents that have 
been requested and the information that has been 
requested and at that point it will be clearer 
to us as to whether any further sessions of the 
deposition will be necessary. 

MR. SCHWARTZ: I will begin to get 
some of the stuff I have been filing about a 
year ago. I don't expect it all at once. But now 
when can I get it? 

MR. YOUNG: You are directing the 
question to me? 

MR. SCLiWARTZ: I suppose so. 

MR. YOUNG: As we indicated yester- 
day, I am presently going through voluminous 
documents and I will make a good faith effort 
to get it to you before the end of this month. 

It is enormous. 

MR. SCHWARTZ: Let me say this: I 
appreciate that, that is the first time I got a 


concrete answer to most anything. 
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You don't want to wait until you get 
everything any more. You have to wait until I 
get everything. You have material and I would 
like to get what you have as you go along. 

MR. YOUNG As soon as I determine 
it's stuff you requested and there is no objec- 
tion to my turning it over, then you will get 
it. 

MR. SCHWARTZ: Just a minute. Con- 
tained in the depositions there are a whole bunch 
of things that I said you would give. I don't 
intend to wait until the end of July to begin 
to get any of the documents that you agreed to 
give. 

If you are going to wait that long, I am 
going to make an application to compell their 
production. 

MR. YOUNG: Mr. Schwartz, all I can do 
is assure you at this time that you will get any- 
thing that we promised to give you in those depo- 
sitions as soon as I can determine that those are 
the proper documents. 


I will turn them over, I will send them 


immediately. I have every reason to believe they 
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will be forthcoming during the next week, the 
following week, and the third week. 

RM. SCHWARTZ: That is fair enough. 

MR. YOUNG: Likewise I assume you will 
meet the same type schedule. 

MR. SCHWARTZ: Yes, I will. 

MR. YOUNG: While we are at it, if 
there is any confusion as to what is going on 
between the two of us I assume we can communicate 
by sie I received a letter yesterday where you 
Suggested we communicate in writing, but in view 
of the difficulties we had the last few days, 

I assume we can reach each other, 

MR. SCHWARTZ: I haven't had-a problem 
with you, so {I will make the effort. 

THE WITNESS: I would like to note -- 
I want you to bear with any possible delay I 


might have in searching for some of my records 


» 
because a person I depended on very much, my private 


secretary, got the bad news that she has lukemia 
yesterday. Now she is going through extensive tests 
in the hospital. I am in hopes that she is back 

to work in a couple of weeks. 


MR. YOUNG: Which one? 
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THE WITNESS: Mrs. Watson. 
MR. YOUNG: I hope things work out. 


THE WITNESS: Yes, because she is the 


kind of secretary you just don't replace every 


day. We could really depend on her. 
MR. YOUNG: Any good faith effort you 
in view of the circumstances, of course, we 
adjust to accordingly. 


(Time noted: 


Subscribed and sworn to before me 


this day of 1974. 
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hand Reporter and Notary Public within and a 
the State of New York, do hereby certify: 

That THOMAS F. O'CALLAGHAN, the 
witness whese deposition is hereinbefore set 
forth, was duly sworn by me and that such depo- 
sition is a true record of the testimony given 
by such witness. 

I further certify that I am not related 
to any of the parties to this action by bleod or 
marriage, and that I am in no way interested in 


the outcome of this matter. 


In witness whereof, I have hereuntc 


set my hand this 16 day of July 1974. 
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MEMORANDUM OPINION 
On 
MOTION FOR SUMMARY JUDGMENT 
This action was brought by the Secretary of Labor 


of the United States Department of Labor pursuant to Section 


402 of the Labor Management Reporting and Disclosure Act 


("EMRDA"),) 29. U.6.C. 6 482. In thé complaint, plaintitt 


alleges that the defendant union during the course of its 


1971 election of officers committed various violations of 


CMOlCN ~ 
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Section 401 of the LMRDA, 29 U.s.c. § 481, which therefore 
require that the election be overturned. Accordingly, the 
complaint asks that this court void the 1971 election of 
officers of the International Organization of Masters, 


Mates and Pilots ("IOMM «© P") and order a new election sub-- 


ject to the supervision of the Secretary of Labor, 


While the complaint alleges a number of violations 
Gf .29 0.8.C.. 6 4814. for purposes of the instant motion for 
summary judgment plaintiff has limited consideration to five 
claimed violations: 

1) The preparation and Aucust 19, 1971 mailing 
by the IOMM & P of the "60th Convention Newsletter on the 
Resolution of Affiliation of the IOMM & P with the ILA" ("News- 
letter"), which plaintiff contends constituted campaign litera- 
ture prepared in violation of 29 U.S.c. § 481(g) and distri- 
buted in violation of 29 U.S.C. § 48li(c)> 

2) The preparation and November 26, 1971 mailing 
by the IOMM & P of another document entitled "All Constitutional 
Amendments and Resolution of the 60th Convention Ratified — 
Affiliation of IOMM & P as the International Maritime Division 
of the ILA (AFL-CIO) Affirmed," which plaintiff similarly 
contends to be campaign literature distributed in violation 


of 29 U.S.C, §§ 481(¢) and 481(g); 


3) The election procedure tollowed in the 1971 
election of the IOMM & P Offshore Division Vice-Presidents 
for the Atlantic and Gulf areas, which allegedly, in viola- 
tion of various provisions in 29 U.S.C. § 481(e), prohibi- 
ted many members in the Offshore Division's Atlantic and 
Gulf areas from participating in any way in the selection of 


5 


said two Vice-Presidents; 


4) The failure to mail ballots within 30 days 


after the close of nominations for the International and 
Offshore Division offices in the 197] action, contrary to 
Article V, Section 8(d)° of the IOMM « P Constitution, and 
therefore contrary to 29 U.S.C. § 481(e) of the LMRDA which 
provides that an "election shall be conducted in accordance 
with the constitution and by-laws of [tne labor unVoOl)] insofar 
as they are not inconsistent with the provisions of this 
chapter": and 

5) The failure on the part of Local 88 (now the 
Port of New York) to comply with its bylaw that "{a] certi- 
fied mailing list of ail members of Local 88 shall be made 
available at cost to all candidates, provided however that 
any postage charges shall not be billed to this organization," 
which, if proven, also constitutes a 29 U.S.C. § 481(e) vio- 


lation, as in item 4 above. 
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Defendant in turn has itself moved for summary 
judgment.or, in the alternative, for partial summary judgment. 
The union's independent motion for summary juugment seeks to 
dismiss the complaint on the ground that it is moot, in view 
of the dc aieiine dans election conducted by the defendant in 

af 
1974 and the facts and circumstances surrounding such election. 
This is also the position taken by amici curiae Frank T. 
Scavo, Gerald Johnson and Timothy Brown, who, as candidates 
in the 1974 election, challenged the incumbents who had been 
elected in 1971, with the result that Scavo and Johnson re- 


placed such incumbents in the position of President and 


Executive Vice-President of the IOMM & P. 


Defendant's alternative motion for artial summary 
p y 


judgment seeks dismissal of certain alleged violations of 29 
U.S.C. § 481 described in the plaintiff's complaint, but not 
urged by him in his motion for summary judgment currently 
under consideration. In addition, defendant has cross moved 
for summary judgment as to the violation alleged to have oc- 
curred in connection with the 1971 election of the IOMM «& P 
Offshore Division Vice-Presidents for the Atlantic and Gulf 
areas. 

For the reasons set out below, this court has de- 


cided to grant plaintiff's motion for summary judgment, 


thereby voiding the 1971 election of IomMM & P officers, and 
accordingly orders that a new election be held under the 

supervision of the Secretary of Labor. Defendant's motions’ 
are in effect thereby mooted. In reaching this conclusion, 


the court has had to make a series of preliminary determina- 


tions which will now be considered seriatim. 


Exhaustion of Remedies 
aiiilaustion of Remeqaies 


A threshold question raised by defendant is whether 
Or not union members who complained to the Secretary of Labor 
‘regarding the 1971 election, thereby triggering this action, 
properly fulfilled the exhaustion of remedies requirements se 
out in 29: 0.8.0. 6.482... Sectior 482(a) requires a complainin 
union member to file his complaint with the Secretary within 
one month of having exhausted remedies available under the 
constitution and bylaws of the union or within one month after 
invoking the available remedies without obtaining a final de- 
cision within three months after their initial invocation. 
+n the instant case, 16 complaining members, through their 
attorney, Burton Hall, wrote to the General Executive Board, 
the final appellate body of the union, setting forth their 


complaints on January 19, 1972. The General Executive Board 
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met on January 25 and 26, 1972 to consider these appeals, 

and by letter of February 29, 1972, postmarked that date 

and received March 2, 1972, the union advised the complaining 
members through Burton Hall that their appeals had been 


denied on January 26, 1972. The members thereafter filed 


their complaints with the Secretary on March 29, 1972, within 


one month of the mailing and receipt of the February 29, 1972 
letter. 

Defendant now contends that the complaints should 
have been filed with the Secretary by February 26, 1972, one 
month after the actual decision by the General Executive Board. 
Defendant alleges that the complainants were aware that the 
General Executive Board was meeting on January 25 and 26, and 
therefore implies that they knew or should have known that 
some action was taken on their complaints at that time. De- 
fendant does not allege that complainants actually were nc 
Given these circumstances, the court finds that the compl 
ants cannot be held to have exhausted all internal remedies 
until actual formal notification that the appeal was denied. 
To decide otherwise would place an undue burden on those in- 
voking the protections afforded under 29 U.S.C. § 482. A union 
— as did defendant union here — could hold off notifying com- 


plainants of a disposition in their case until after a month 


had elapsed, thereby precluding them from bringing such 
action to the Secretary of Labor, unless through their own 
efforts they had discovered and acted upon the union's dis- 
position. Certainly such a procedure does not comply with 
the Supreme Court's mandate that "unions [are] expected to 
provide responsible and responsive procedures for investiga- 
ting and redressing members' election grievances." Wirtz 

v. Local No. 125, Laborers' International Union, 369 vu, s. 
477, 484 (1968). Nor does it comport with the admonition 

of the Second Circuit, in affirming a decision 

this court, that "procedural perversicn of the exhaustion re- 


quirements of § 402(a) will not be permitted." Hodason v. 


Liquor Salesmen's Union, Local NO. 2 0f State of N..¥., 444 
sagmor valesmen's Union, Local No. 2 of State of N. y. 


F.2d 1344, 1350 (24: cir. 1971). In that case, defeated candi- 


dates were held to have successfully exhausted their remedies, 
though through circumstances beyond their control — a mail 
strike — they had been unable to file an appeal with the union 
within the brief time allotted by the union constitution. 

In Shultz v. Radio Officers' Union of Unit 
graph Workers, 344 F.Supp. 58 (S.D.N.Y. 1972), Judge Pierce 
was faced with a situation analagous to the present action. [In 
that case, defendant union argued that the complainant had not 


timely filed his complaint ("intention to appeal") with the 


union within 10 days as a union constitutional provision 
required. The union argued that the complainant's December 
26, 1969 appeal was untimely because the election ballots 
had been counted December 1, 1969. The complainant argued 


that he had not been made fully aware of the final results 


until December 26, 1969. While the court ultimately found 


the 10 day provision to be inapplicable, it went on to find the 
complaint timely filed under such provision nevertheless. 

Judge Pierce specifically found that the union "did not commun- 
icate this information [election results] to [the complainant] 
in formal notice at any time prior to December 26, 1969." 344 
F.Supp. 67. He noted that "[t]he responsibility for Smith's 
[the complainant] lack of knowledge of the election results 
rests with the ROU [the union]. Thus the defendant failed to 
trigger the running of the 10 day period. . «|, 44 F.Sape. 
67. 

In the instant case, the running of the one month 
period prescribed in 29 U.S.C. § 482 was similarly triggered 
by the letter of February 29, 1972, notifying complainants of 
the General Executive Board's decision. A complaint was filed 
with the Secretary of Labor within one month thereafter, and 


thus the exhaustion of remedies requirements were duly fulfiited. 


Another argument put forward by defendant unic 
which serves as the underpinning of its summary judgment 


motion, is that the present action is moct ana ought to be 


dismissed, in view of the intervening election conducted by 


the defendant and the facts and circumstances surrounding 
such intervening election. This is also the theory put for- 
ward by the three amici curiae appearing in this case, each 
of whom was a candid&te in the 1974 election, and two of whom 
successfully unseated incumbents who had been elected in the 
1971 election, 

Defendant union argues that the Staging of a new 
election under the Secretary's supervision would be unneces- 
Sary and redundant. It maintains that none of the defects 
alleged to have affected the 1971 election were repeated in 
the 1974 voting. It maintains further that any possible taint 
resulting from 1971 irregularities had been eradicated by the 
time of the 1974 election, citing the fact that a large major- 
ity of those candidates running on the slate of President 
Thomas O'Callaghan, which had been victorious in i971, were 


defeated in the 1974 voting. 
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Even assuming that none of the irregularities a]l- 
leged to have taken place in the 1971 election were repeated 
during che 1974 election — which is not a questicn properly 

2/ 


before this court at this time — the court is unable to con- 


clude that no taint remained from the 1971 violations them- 


ss@lves. In Wirtz v. Local 153, Glass Bottle Blowers Ass'n, 
te 2S Bottle Blowers Ass'n 


389 U. S. 463 (1968), the Supreme Court stated unequivocally 

that the statutory scheme to remedy election violations by a 

supervised election would be unfulfilled by “the happenstance 
intervention of an unsupervised election." 389 U. s. 


The Court continued: 


"The notion that the unlawfulness infect- 
ing the chalionged election should be con- 
sidered as washed away by the following 
election disregards Congress’ evident con- 
clusion that only a supervised election 
could offer assurance that the officers who 
achieved office as beneficiaries of viola- 
tions of the Act would not by some means 
perpetuate their unlawful control in the 


succeeding election.” 389 U.S. 474. 


Nor can the defendant union, rely on the fact ‘that 
a majority of those elected in the 1971 election were unseated 
in 1974, since, as the Supreme Court stated, the purpose of 


the scheme set up by the LMRDA was not “merely to protect the 


right of a union member to run for a particular office in a 


“particular election. . yress emphatically asserted a 
vital public interest in assuring free and democratic union 
elections that transcends the narrower interest of the com- 
plaining Union: member.” 369 U.S. 475. 

Congress intended to guard against a multiplicity 
of influences which the results of a tainted election may have 
on su sequent union activities. In this case, for example, 
the results cf the 1971 election may not only have allowed in- 
cumbents to have maintained a personal advantawe for the 1974 
election, but also may have prevented others from rightfully 
developing She same benefits of incumbency. Others, too, may 

2 

have withhel¢c 2ir candidacies in 1974 preferring to await 
an election th was supervised by the Secretary of Labor. In 
all respects the day to day decisions of the union leadership 
may have been different over the last three years had other 


officers been elected in 1971, and such differences may have 


led to different results in 1974. Just because incumbents do 
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not win re-election does not mean that the subsequent un- 


supervised election was not in some way affected by the re- 


sults of the challenged election. The possible influences 


on the outcome of the 1974 election are incalculable and the 
only way to guard against them is to have the remedial elec- 
, tion supervised by the Secretary. A supervised election 
guards against much more than just incumbents flaunting their 
incumbency at the time of the subseqguent unsupervised elec- 


tion. 


Burden of Proof and 


Appropriateness of 
Summary Judgement 


The standards to be applied by the court in deter- 
mining the appropriateness of the supervised election remedy 
are eet forth in Section 402(¢) of the. IMRDA, 29 U.S.C. § 482(¢) : 
. (c) -If, upon a preponderance 
of the evidence after a trial upon the 


merits, the court finds— 


(2) (that. the violation of 
Section 481 of this Title may have af- 


fected the outcome of an election, 


the court shail declare the election, 
if any, to be void and direct the 
conduct of a new election under super- 
vision of the Secretary. .. " 


It is clear from the statute that a preliminary determination 


,~which must be made by the court before ordering a remedial 


election is that a violation of 29 U.S.C. § 481 has indeed 
taken place. This in itself does not suffice, however, since 
the statute requires an additional finding that such violation 
“may have arfected the outcome of an election." In the case 
of Wirtz v. Hotel, Motel & Club Employees U., Local 6, 391 
U. S. 492 (1968), the Supreme Court considered extensively the 
burden of proof which should be applied in determining whether 
or not this finding can be made. [In its decision, the Court 
articulated the principle that a proved violation of Section 
481 establishes a prima facie case that the violation "may have 
affected the outcome” of the election and that the only way 
a defendant union may overcome such a prima facie case is to 
prove that the violation did not affect the outcome of the 
election, 

In that case, the Secretary alleged and the Supreme 


Court so held, that a bylaw of the defendant local limiting 
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-@ligibility for major elective offices to union members 
who held or had previously held certain elective office 
was not a “reasonable qualification" to hold office as 
prescribed in 29 U.S.C. § 48l1(c) and that the enforcement 
of the bylaw may have affected the outcome inasmuch as it 
denied members the opportunity to hold elective office. 
The Supreme Court then ordered a new election held under 
the Secretary's supervision, 

The Court examined the factors considered by 


the district court and reasoned that the factors presented 


by the defendant union did not constitute evidence which met 


the prima facie case established by the violation itself: 


"Nene of the factors relied on 
is tangible evidence against the 
reasonable possibility that the whole- 
Sale exclusion of members did affect the 
outcome. Nothing in them necessarily 
contradicts the logical inference that 
some or all of the disqualified candi- 
dates might have been elected had they 


beén permitted to: run," 392. 0.S. 508. 


Thus, once a Section 481 violation has been 
demonstrated, a very substantial burden falls upon a de- 
fendant union. It must show by a preponderance of the 
evidence that the particular violation did not affect the 


outcome of the election. Until it does so, the presump- 


tion remains that such violation might have had an effect 


on the results, and this presumption of mere possible 
influence suffices to warrant a new supervised election. 
This burden on the union is so great as to be 
insurmountable in some cases. For example, in Wirtz ie. 
Local 40, 366 F.2d 438 (2d Cir. 1966), the Second Circuit 
conridered an election in which it found that some union 
members were deprived by the union constitution of a 
“yeasonable opportunity" to become candidates for union 
office contrary to § 481. Although the case was ultimately 
dismissed on grounds of mootness, the court did consider 
the burden involved in determining the actual effect of 
the violation on the election results. The court ultimately 
decided that "there can be no tangible evidence available 
of the effect of this exclusion on the election." 366 
F.2d 443. This court reached the identical conclusion with 


regards to a fact pattern very similar to that in this case, 
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In Hodgson v. Liquor Salesmen's Union, Local No. 2 of 


State of New York, 334° F.Supp...1369 (1971) afta 4442 .2d 


td 


1344 (2d Cir. 1971), this court considered union journals 


published just prior to an election and found them to con- 
tain statements designed to promote the candidacy of in- 
cumbents in violation of 29 U.5.C..§ 481. \There,, too, 
the court found that “'there can be no tangible evidence 
available’ of the effect of the violation." 
L369 (2971). 

in both of the above cases, the courts, found 
that there was a "reasonable probability" that the viola- 
tions had affected the outcome of the elections in a way suf- 
ficient to warrant invalidation of the elections (although 
this was not the ultimate resolution « * Wirtz v. Local 40 
because of a mootness issue.). An application of ‘the 
prima facie principle articulated by the Supreme Court in 
Wirtz v. Hotel, Motel & Club Emplovees U., Local 6, Supra, 
would make even this separate finding of “reasonable 
probability” unnecessary, in cases where there is insuf- 
ficient evidence available one way or the other as to the 
effect of a proven violation of 29 U.S.C. § 481 on an 
election. In such cases, the contested election must be 


invalidated. 


A question which arises from this analysis is 


the appropriateness of summary judgment in those cases 


where it can be shown that there is no genuine issue of 
material fact either as to th 

§ 481 violation or as to the inability of the union to 
‘produce evidence sufficient to overcome the presumption 
that such violation may have influenced the results of 
the election at issue. The relevant statute, 29 U.S.C. 

§ 482(c), does, it is true, specify that the court is to 
act "upon a preponderance of the evidence after 4 trial 
upon the merits." (emphasis added). In interpreting this 
provision, however, the courts have generally concurred 
that summary judgment is not precluded. Brennan v. Local 
U._No. 639, Int. Bro. of Teamsters, etc., 494 F.2d 1092 


(Duc. Cir... 1974) HOGason ¥. District.6..U.M.W., 474 F.26 


940 (6th Cir. 1972) +-Sehuits. v. 
UHion, 62 bso... $10.) 869 
1622, Carpenters, 285 F. 
Hodgson ¥v. District 5, ULM.t 

In the only case from this circuit cited by either 
party as relevant to this particular question, Judge Lasker 
had no qualms in granting summary judgment where union 


funds were used to distribute material found to be campaign 


literature. Brennan v. 
AFL-CIO, et al., Civ. 74-3004 (S.D.N.¥. 1974). However, 
the sole remedy afforded in that decision was apparently a 
declaratory judgment, rendering it largely irrelevant to 
present considerations. 

This court ultimately adopts the reasoning put 
forward on this question by the Circuit Court for the 


District of Columbia in Brennan v. Local U. No. 639.1 0nt. 


Bros. of Teamsters, etc., supra. There, the court, upon 
Hives: OF scamsters,; ©tc., Supra p 


examining the legislative history of the LMRDA and the 
tradition of judicial interpretation of congressional labor 


legislation, concluded that the essential feature regard- 


ing adjudication under 29 U.S.C. § 482(c) was that a new 


election could only be ordered by an Article III Court 
acting according to the procedural panoply incumbent on such 
a court. The court concluded that "it would be sheer 

folly to require the expense and delay of a trial when 

other methods of resolution are availakle" and noted that 
"Rule 56 itself has strict requirements which must be 
satisfied before summary judgment can be granted." 


F.2d 1096. This court concurs. 


The Alleged Violations 


It having been decided that summary judgment 
is at least theoretically available in the instant case, 
it remains for this court to consider the. particular 


violations alleged by the Secretary to determine whether 


any of them actually warrants such a resolution. 


On August 19, 1971, the ILOMM & P mailed to 
each of its members a document entitled "60th Convention 
Newsletter on the Resolution of Affiliation of the IOMM & P 
with the ILA." The cost of the preparation, duplication 
and distribution of this Newsletter was paid for with 
monies received by the IOMM & P by way of dues, assessments 
or similar levy, and the union expended more than $3,000 
on the preparation, duplication and distribution of the 
Newsletter. It was sent to approximately 10,400 members 
in a mailing done using addresses on file at the union 
International headquarters on a computerized list. Although 
the union purports that the Newsletter deals only with its 
merger with the International Longshoreman's Association, 
the Secretary maintains that the document contains campaign 
statements vilifying the opposition and praising incumbents. 


Therefore, the Secretary alleges that the Newsletter 


es a 
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involves three separate union violations of the pro- 


hibitions of 42 u.S.c. § 481: 


1) By preparing and distributing this cam- 
paign literature using union resources, the union vio- 
lated § 481l(g); 

2) By distributing the Newsletter uSing its 
lists of members, the union did not "refrain from discrim- 
ination in favor of or against any candidate with respect 
to the use of lists of members" in violation of § 48lic); 
and 

By failing to offer “similar distribution 
at the request of another bona fide candidate," the 
violated § 48l(c) in another respect. 

These allegations have, in fact, already been 
at least partially litigated. With respect to the News- 
letter, three insurgent candidates, on September 16, Lo7 LL; 
brought an action in the Southern District of New York 
against the union and three incumbent 
alleged, inter alia, that the Newsletter 
literature prepared and distributed at the expense of the 


defendant union and that their request to have the IOMM & P 


distribute their comparable literature 


loting had been denied in violation of 


In a decision dated October 18, 1971, Sheldon 
v. O'Callaghan, 335 F.Supp. 325 (S.D.N.Y. 1971), Judge 


Croake stated: 


"The court finds that the ‘Newsletter, ' 
containing electioneering for the incumbent 
candidate, ad-hominem, attacks upon an op- 
position candidate, coupled with the timing 
of the distribution, constitute campaign 
literature for defendant-O'Callaghan distri- 
buted at the expense of defendant labor or- 
ganization. Plaintiffs are entitled to the 
Opportunity to have campaign literature dis- 
tributed in a similar manner and with equal 
force as that of the defendants." 335 F.Supp. 


327-28. 


Judge Croake went on to deny injunctive relief restraining 


the mailing of ballots until after plaintiffs' campaign 
materials had been sent out, noting that “[t]he LMRDA pro- 
vides for post-election remedies, so as to prevent blocking 
or delaying of Union elections while affording adequate 
relief through enforcement by the Secretary of Labor. 


335 F.Supp. 328, It is precisely such “post-election" 
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remedies which are being sought in the present action. 
This court, in examining the Newsletter itself 
and considering the context in which it was distributed, 
concurs in the opinion of Judge Croake that the News- 
letter constitutes campaign literature distributed in 
‘violation of 42 U.S.C. § 481. However, it is also the 
conclusion of this court that such a finding by this court 


is not an essential element to the resolution of the pres- 


ent action, because the defendant union is already bound 


by the finding to the same effect in Judge Croake's 
opinion. As a party to the action before Judge Croake in 
which the identical issue—as to whether the Newsletter 
was campaign material distributed at the expense of IOMM & 
P—was litigated in a similar context as the one herein, 
the IOMM & P is collaterally estopped from asserting any 
findings contrary to those made by Judge Croake. JZijanok 
v. Glidden Co., 327 F.2d 944, 954-56 (2d Cir. 1964), 
denied, 377 U. S. 934 (1964). The union contends that 
this particular question was not "fully litigated” by 
Judge Croake since the decision was based on the submission 
of the Newsletter itself and affidavits describing itr 


contents and the context in which it was distributed, 


rather than on an evidentiary hearing. However, such 
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material was clearly all the information necessary for the 
disposition of such a question, and the judgment on such 
question was therefore "final" in the sense required by 
Zdanok: 

"'Pinality' in the context here 

relevant may mean little more than that 

the litigation of a particular issue has 

reached such a stage that a court sees no 

really good reason for permitting it to 


be litigated again." 327 F.2d 955, citing 


Lummus Co. v. Commonwealth Oil Refining Co., 
a SS OmmMOnwealenh O1l Refining Co. 


297 F.2d 80, 89 (2d Cir. 1961), cert. 


denied, 368 U. S. 986 (1962). 


It thus being determined that the publication 
and distribution of the Newsletter constituted a violation of 
29 U.S.C. § 481, a prima facie case has been made out for the 
proposition that ch violation may have affected the outcome 
of the 1971 election, warranting the voiding of such election 
and the ordering of a supervised election under 29 U.S.c. 

ay 
§ 482(c). For purposes of the Secretary's ummary judgment 
motion, the court must next consider whether there exists a 


genuine issue of material fact as to the possibility of the 
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IOMM & P adducing sufficient evidence to meet its burden 
of showing by a preponderance of the evidence that such 
violation did not affect the election. The court finds that 


there can be adduced in this case no tangible evidence suf- 


ficient to meet defendant union's burden and accordingly 


grants plaintiff's motion for summary judgment. 

The court bases this conclusion on the follow- 
ing uncontested facts: On August 19, 1971, the IOMM & P 
mailed to each of its members the Newsletter which this court 
finds to be violative of 29 U.S.C. § 481. On September 21, 
1971, the American Arbitration Association ("AAA"), which the 
IOMM & P had selected as its impartial balloting agency to 
conduct the union's 1971 election, mailed ballots for said 
election to the members of the IOMM & P. In this election, 
International President O'Callaghan ran as part of a team, 
which included International Executive Vice-President Caldwell, 
International Secretary-Treasurer Lowen, and all incumbent 
port officers. He was opposed by Lloyd W. Sheldon, who was 
part of a team running for the International offices and 
associated with an organization of IOMM & P members known 
as Members for a Democratic Union, which also Supported candi- 


dates for port offices. There was in addition a third slate 


of candidates running for the International offices. On 
September 16, 1971, Lloyd Sheldon and two other candidates 
re with him brought the action before Judge Croake, 
described above, against the IOMM & P's incumbent Inter- 


national officers. On November 4, 1971, Judge Croake ordered 


the IOMM & P to publish and distribute campaign literature 


Submitted by Sheldon and his co-plaintiffs “in a manner simi- 
lar to the publication and distribution given the newsletter 
. . ." Pursuant to Judge Croake's order, Sheldon submitted 
literature to the AAA sometime after Judge Croake's order and 
shortly before November 9, 1971. The AAA mailed Sheldon's 
literature shortly after November 9, 1971, and by that time 
3,000 to 4,000 ballots had been cast and returned. All 
ballots were required to be received by December 21, 1971, 
and when the ballots were actually counted on December 22, 
1971, all those on the O'Callaghan team, with the exception 
cf one minor candidate (J. Haring, who was running for Assis- 
tant Port Agent of Wilmington), either won Outright Gr won a 
sufficient number of votes to enter a run-off. 

Given this framework of facts, it would be im- 


possible for defendant union to produce tangible evidence 


sufficient to overcome the prima facie case that the Newsletter 
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may have influenced the election. Even assuming that the 
November 9th mailing purged all subsequent voting of the 
discriminative effects of the Newsletter (which is not a 
valid assumption at least as regards the third slate of 
International candidates opposing both O'Callaghan and 

ghed ten. which never was afforded a union-financed mailing) , 
the voting which took place before November 9 was clearly 


of such magnitvde that the results of the entire election 


could have hinged on the effect of the Newsletter on this 


pre-remedy balloting. This fact is dramatically demonstrated 


by the affidavit and accompanying chart annexed as Exhibit 


EE to plaintiff's 9(g) statement. In that affidavit, Brian 


P. O'Hanlon, Compliance Officer with the New York-Area Office, 


Labor Management Services Administration, states that upon 


examining the ballot envelopes from the election he is able 


to determine how many members within each Port of the Off- 


shore Division had voted by certain specific dates. The 


accompanying chart shows that in every Port there had been 


ballots cast by November 9, 1971 pctentially sufficient to 


have changed the result in all contests of the disputed elec- 
4/ 
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tion. While defendant union, in its response to plaintiff's 


9(qg) statement, makes no claim that these computations are 
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incorrect, it does deny them on the ground that it "has 
no knowledge of the source of such document nor does it 
admit to the statements therein." This allegation is 
clearly inadequate to raise a genuine issue of material 
fact regarding this matter. The affidavit in question ex- 
plicitly outlines the documents from which its conclusions 
are derived, and furthermore notes that “{a]ll the documents 
mentioned herein are available to the parties and the court 
for inspection." Under these circumstances, the mere fact 
that defendant has failed to examine and analyze these 
sources does not suffice to raise a genuine issue of material 
fact. 

The major argument which defendant puts forward 
to meet its burden of showing that the Newsletter did not 
influence the voting is the fact that some members of the 


O'Callaghan team won by greater margins ~han dic O'Callaghan 


himself. The union claims that this rebuts the prima facie 


case that the Newsletter may have influenced the votes for 
his teammates. The court does not comprehend this argument. 
All that need be shown is that the Newsletter may have influ- 
enced the votes cast. Just because O'Callaghan barely 
avoided ‘ie necessity of a runoff in 1971 while others in 


his team had greater success in the polling does not mean 
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that those who voted for the others were not influenced at 
all by the Newsletter, 

in short, it is..clear, to this court that. there 
exists no tangible evidence by which defendant can show 
that the Newsletter did not influence the 1971 election. 


There is no conceivable way in which defendant can confront 


and overcome the imponderables inherent in analyzing the 
g 


decisions made by each elector in 1971 in choosing to vote 
or not to vote and in selecting the particular candidate 
for whom to vote in each of the various contests on the 
ballot. 

Accordingly, this court sees fit to grant plain- 
tiff's motion for summary judgment, declaring the 1971 elec- 
tion of officers conducted by the defendant void and ordering 
a new election under the supervision of the Secretary of 
Labor. In so doing, the court does not feel it necessary 
to consider the additional four violations alleged by the 
Secretary as the basis for his summary judgment motion, since 
the Gionianins violation, upon which the motion is hereby 
granted, comprehends all of the contests in the election 
which are involved in the additional alleged violations, and 


any decision regarding such violations would not affect 
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the ultimate disposition of the case. 


Within five days of receipt of this opinion, 


Submit order on notice. 


Dated: New York, New York 


March 17, 1976 SO ORDERED 


en 


CONSTANCE BAKER MOTLEY 
Ue Se De 


FOOTNOTES 


This 1974 election included a run-off 
election which actually transpired in 
1975. 


The Secretary of Labor has instituted 

an action before this court, 75 Civ. 2095, 
contesting certain aspects of the 1974 
election. That action will become moot 
as a result of the supervised election 
conducted pursuant to the Granting of 
Summary judgment for plaintiff in the 
instant action. 


It should also be noted that in the case 


styled Sheldon v. O'Callaghan, 497 F.2a 

1276 (2d Cir. 1974), cert. denied 419 1".s. 
1090 (1974), affirmed from the } by 2 
second appeal, February 26, 1976, it has 

been held that the 1970 constitution of the 
IOMM & P, under which the 1971 election 

was conducted, was adopted improperly in 

that dissident views on the adoption of 

that constitution were not properly dissemi- 
nated by the union officers. An elaborate 
remedial procedure fermulated by District 
Judge Knapp and affirmed by the Second Circuit 
does not void the 1970 constitution, but 
merely establishes a lengthy procedure whereby 
the union must take action to allow the member- 
Ship to reconsider and vote upon it. Were the 
1970 constitution to be discarded, which is 

not at all a certainty, yet another election 
would perhaps be mandated. Yet this possi- 
bility is far too tenuous to prevent this 

court from remedying the violations which it 
finds to have occurred in the matter duly before 
it. 


FOOTNOTES, cont'd 


see p. 14 supra. 


The relevant number of ballots which 
potentially could change the result of 


an election is one-half of the margin 
of victory plus one. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


W. J. USERY, Secretary of Labor,: 
United States Department of 
Labor, 


Plaintiff, 
JUDGMENT AND ORDER 
-V~- 
, 72 Civ. 5031 (CBM) 
INTERNATIONAL ORGANIZATION OF 
MASTERS, MATES AND PILOTS, 
INTERNATIONAL MARITIME DIVISION, : 


ILA, AFL-CIO, 


Defendants. 
as ow 
The above action having been brought by the 
Secretary of Labor of the United States Department of Labor, | 


(the "Secretary") pursuant to Section 402 of the Labor 


| Management Reporting and Disclosure Act, 29 U.S.C. §482, 


seeking to void the 1971 election of all International 
officers of the defendant union, International Organization 
of Masters, Mates and Pilots, and all the officers of the 
defendant union's Offshore Division and to have a new 
election for those positions ordered conducted under the 
supervision of the Secretary and 

The Secretary having moved for summary judgment 
on the issues involved herein, and 

The Court on March 17, 1976 having handed down 
a Memorandum Opinion granting summary judgment to the 
plaintiff, Secretary of Labor, 

NOW, on motion of Robert B. Fiske, Jr., United 
States Attorney for the Southern District of New York, 


attorney for plaintiff herein, it is hereby 


ORDERED, ADJUDGED AND DECREED that: 
CeO 1Aa 

(1) the 1971 election of all International 
officers of the defendant union, International Organization 
of Masters, Mates and Pilots, and all the officers of the 
| defendant union's Offshore Division is hereby declared void; 
| and 
(2) a new election under the supervision of the 
Secretary of Labor shall be conducted for all International 
officers of the defendant union and all officers of the 
| defendant union's Offshore Division in accordance with 
pore 402(c) of the Labor Management Reporting and Dis- 
| closure Act, 29 U.S.C. §482(c); and said new election shall 
| be completed no later than December 31, 1976, provided, how- 
paws that in the event any run-off election becomes 
“necessary the Secretary shall have the authority to 
ee the date by which said run-off election shall be 
“completed; and 

(3) the Court shall retain jurisdiction over this 
matter until said new election has been certified in 
accordance with Section 402(c) of the Labor Management 
| Reporting and Disclosure Act, 29 U.S.C. §482(c). 
‘Dated: New York, New York 


“Parek 25, 1976 


CONSTANCE BAKER MOTLEY 
United States District Judge 


‘Judgment entered this 
(s~ day of HA , 1976 
/ 


+ 


4 es : , 
coef tial. jpOtarg Cer rte 


‘ 


‘ Porm 280 A-Affidavit of Service by Mail ~395a 
Rev. 12/75 


AFFIDAVIT OF MALLING 


State of New York 
County of New York 


rIANUEL BExAMUDEZ being duly sworn, 
deposes and says that he is employed in the Office of the 
United States Attorney for the Southern District of New York. 


That on the 
19th day of _“arch — , 19 7© he served a copy of t'’e 


within__Proposed jJudyment & vrder on Notice of Settlement 
by placing the same in a properly postpaid franked envelope 
addressed: 


two parties listed annexed order 


And deponent further 
says he sealed the said envelope and placed the same in the 
mail chute drop for mailing in the United States Courthouse Annex, 
One St. Andrews Plaza, Borough of Manhattan, City of New York. 


Sworn to before me this 


19th day of sarah 


Order May 5, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Secretary of Labor, 
tes Department of Labor, 


Plaintiff, 
-against- 
INTERNATIONAL ORGANIZATION OF 
MASTERS, MATES AND PILOTS, 
INTERNATIONAL MARITIME DIVISION, 
ILA, AFL-CIO, 


Defendants. 


On April 14, 1976, an order was signed by this 
court in the above captioned matter. Such order had been 
pre-dated "March 25, 1976" by the judgment clerk of the 
court, and such date was not changed to reflect the fact 


that the order was actually signed on April 14, 1976. 


Accordingly, it is hereby Orderedthatsaid order be amended 
nunc pro tunc to reflect the fact that the date of signa- 
ture by this court was April 14, 1976. 

In addition, it appears that this case has 
been marked closed in the clerk's office. Pursuant to 


paragraph 3 of the April 14, 1976 order, this case shall 


be reinstated to the list of open cases before this court 


certified in accordance with Section 402(c) of the Labor 
Management Reporting and Disclosure Act, 29 U.S.C. § 482 


(oc), 


Dated: New York, New York 
ORDERED 
May 4, 1976 


CONSTANCE 
U. 


| 
| 
until the new election mandated in such order has been | 
| 
| 


Defendant's Notice of Appeal 


a 


ee 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


W. J. USERY, Secretary of Labor 
United States Department of Labor, 


Plaintif£t, 


- against - H NOTICE OF APPEAL 


INTERNATIONAL ORGANIZATION OF MASTERS, : 72 Civ. 3031 -(CeM) 
MATES AND PILOTS, INTERNATIONAL 
MARITIME DIVISION, ILA, AFL-CIO, 


Defendants. 


Notice is hereby given that the International Organization 
of Masters, Mates and Pilot», AFL-CIO, defendant above named, 
hereby appeals to the United States Court of Appeals for the 
Second Circuit from all of the Judgment and Order of the 
Honorable Constance Baker Motley entered in this action on 
April 15, 1976, which Judgment and Order in substar:ce 
invalidates the 1971 election of all International officers of 
the defendant union, International Organization of Masters, 
Mates and Pilots, and all the officers of the defendant union's 
Offshore Division, and di.ects that a new election under the 


supervision of the Secretary of Labor be conducted for all such 


CAPR A 


offices and that said new election be completed no later than 


? December 31, 1976. 


Dated: New York, New York 
May 5. 19°76 


MARVIN SCHWARTZ 


Shs 
ALEL 


International Organization of 
Masters, Mates and Pilots, 
AFL-CIO, 

243 Waverly Place 

New York, New York 10014 
691-2250 © 


Robert B. Fiske, Jr. 

United States Attorney for the 
Southern District of New York 
Attorney for Plaintiff 

By: Dennison Young, Jr. 
Assistant United States Attorney 
Office and Post Office Address: 
One St. Andrew's Plaza 

New York, New York 10007 
Telephone: 212 791-1969 


Defendant's Undertaking for costs on Appeal 


23e9a 


DISTRICT COURT OF THE UNITED STATES OF AMERICA 
For the Southern District of New York in the 


Second Circuit 


W.J. USERY, Secretary of Labor, United| 
States Department of Labor, 
laintif? 


vs UNDERTAKING 


International Organization of Masters ™ 

Mates and Pilots, International Mari- | Costs 

time Division, ILA, APL-cCIO, 
Defendants 


WHEREAS, a judgement and crder was entered in the above 
entitled action on the 15th day of April, 1976, in the District Court 


of the United States for the Southern District of New York; and 


WHEREAS, the Appellant, International Organization of Masters Mates and 
Pilots, International Maritime Division, ILA, APL4CIO 


feeling aggrieved thereby has prosecuted 14¢5 appeal to the United States Circuit Court of Appeals 
for the Second Circuit. 
NOW, THEREFORE, UNITED STATES FIDELITY AND GUARANTY COMPANY, having an 

office and usual place of business at No. 88 Pine Street, City of New York, County and State of New 

York, hereby undertakes in the sum of TWO HUNDRED FIFTY AND 00/100 ($250.00) DOLLARS, thus if 

the judgment or order so appealed from is affirmed or the appeal is dismissed, the Appellant, International 
Organization of Masters Mates and dlots, International Maritime Di:iaion, 
ILA, AFL-CIO shail pay ail costs awarded against dts 

on said appeal, or such costs as the Appellate Court may award if the judgment or uvder be modified. 


Dated, New York. May 5, 1976 


UNITED STATES FIDELITY AND GUARANTY COMPANY. 


Patrick R. 


Jedietas OBE NYC (11-18) 


ar ee 
State and County of New York, ss: F feos *tS 
On 5-5-76 before me personally came Patrick R. Croce 

kmown to me to be the Attorney-in-fact of UNITED STATES FIDELITY 
AND GUARANTY COMPANY, the corporation described in and which executed the above bond as surety thereon, who 
heing by me duly sworn deposes and says, that he resides in the City of New York, State of New York, and that he is the 
Attorney-in-fact of the said UNITED STATES FIDELITY AND GUARANTY COMPANY, and knows the corporate seai 
thereof; that said Company is duly and legally incorporated under the laws of the State of Maryland; that said Company 
has complied with the provisions of the Act of Congress of August 13, 1894, allowing certain corporations to be accepted as 
surety on bonds; that the seal affixed to the above bond is the corporate seal of the said UNITED STATES FIDELITY AND 
GUARANTY COMPANY, and was thereto affixed by order and authority of the Board of Directors of said Company; and 
that he signed his name thereto by like order and authority as Attorney-in-fact of said Company; and that the assets of 
said Company, unincumbered and liable ta exe:tion, exceed its claim, debts and liabilities, of every nature whatsoever, by 
more than the sum of twenty-five million dollars ($25,000,000.00). 


—$=_ 


— 


(2 é 
A rane “cH es cow cwmee © 9 Swe eee eerneweseesereesensessees 
SWORN TO, acknowledged before me, and subscribed in my presence 


* 5th sain May, 1976 
‘ teas... 5, MS Lenn 


Notary Public, rig ork trae 


Denese Thompson 

Notary Public State of New York 
No. 41-4623317 

Qualifidd inQueens County 
Commission expires 3-30-78 
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UNITED STATES FIDELITY AND 


CERTIFIED COPY 


GENERAL POWER OF ATTORNEY ; 
no'1a 
Know all Men by these Presents: 


That UNITED) STATES FIDELITY AND GUARANTY COMPANY, 


& corporation organized and exisiing under the laws of the 
Mate of Maryland, and having its principal office at the City of Baltimore, i 


n the State of Maryland, does hereby constitute and appoint 
Kenneth C. Edgar, Andrew J. Gettings, Patrick R. Croce, Patrick G. Skahill, 
Elizabeth Vogel, Kerry A. Richardson and John E. Vance 


of the City of New York »Stateof New York 
its true and lawful attorneys toe shosseacontx 


for the following purposes, to wit: 


To sign its name as surety to, and te execute, seal and acknowledge any and all bonds, and to respectively do and perform any and 
all acts and things set forth in the resolution of the Board of Directors of the said UNITED STATES FIDELITY AND GUARANTY 
COMPANY, a certified copy of which is hereto annexed and made a part of this Power of Aticrney; and the said UNITED STATES 
FIDELITY AND GUARANTY COMPANY, through us, its Board of Directors, hereby ratifies and confirms all and whatsoever MMX@Gd 

anyone of the said Kenneth Cc. Edgar and the said Andrew J. Gettings and the said 
Patrick R. Croce and the said Patrick G. Skahill and the said Elizabeth Vogel and 
the said Kerry A. Richardson and the said John E. Vance 


may lawfully do in the premises by virtue of these presents. 
In Witness Whereof, the said UNITED STATES FIDELITY AND GUARANTY COMPANY has caused this instrument to be 


sealed with its corporate seal, duly attested by the signatures of its Vice-President and Assistant Secretary, this kth 
October ~AD. 19 7h 


UNITED STATES FIDELITY AND GUARANTY COMPANY. 
(Signed) By....Robert E. DeNike 


ra es 


day of 


(SEAL) 


Seeeccescaseros Senceeeert 


(Signed) John C. Vaeth, Jr. 


STATE OF MARYLAND, 
BALTIMORE CITY, eS 


On this kth day of October 


Robert E. DeNike + Vice-President of the UN 
COMPANY and 
whom I am personally 
that they, the said 


tion, and that they signed their names thereto by like 
My commission expires the first day in July, A. D. 19. 


(SEAL) (Signed) 


— 


STATE OF MARYLAND eat 
BALTIMORE CITY, 


I, 


In Testimony ¥ hereof, \ hereto set my hand and affix the seal of the 
of Record, this kth day of October 


(SEAL) (Signed) 


FB 3 (0-67) 
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COPY OF RESOLUTION 29°°2a 


That Whereas, it is necessary for the effectual transaction of business that this Company appoint agents and attorneys with power 
and authority to act for it and in ite name in States other than Maryland, and in the Territories of the United States and in the Provinces 
of the Dominion of Canada and in the Colony of Newfoundland. 


Therefore, be it Resolved, that this Company do, and it hereby does, authorize and empower its President or either of its Vice- 
Presidents in conjunction with its Secretary or one of its Assistant Secretaries, under its corporate seal, to appeint any person or persons 
as attorney or attorneys-in-fact, or agent or agents of said Company, in its name and as its act, to execute and deliver any and ali con- 
tracts guarantecing the fidelity of persons holding positions of public or private trust, guaranteeing the performances of contracts other 
than insurance pelicies and executing or guaranteeing bonds and undertakings, required or permitted in all actions or proceedings, or 


by law allowed, and 


Also, in its name and as ite attorney of attorneys-in-fact, or agent or agents to execute and guaranice the conditions of any and all 
bonds, recognizances, obligations, stipulations, undertakings or anything in the nature of either of the same, which are or may by lew, 
municipal or otherwise, or by any Statute of the United States or of any State or Territory of the United States or of the Provinces of the 
Dominion of Canada or of the Colony of Newfoundland, or by the rules, regulations, orders, customs, practice or discretion of any board, 
body, organization, office or officer, local, municipal or otherwise, be allowed, required or permitted to be executed, made, taken, given, 
tendered, accepted, filed or recorded for the security or protection of, by or for any person or persons, corporation, body. office. interest, 
municipality or other association or organization whatsoever, in any and all capacities whatsoever, conditioned for the doing or not doing 
of anything or any conditions which may be provided for in any such bond, recognizance, obligation, stipulation, or undertaking, or 
anything im the nature of either of the same. 


i Richard Calder , an Assistant Secretary of the UNITED STATES FIDELITY AND 
GUARANTY COMPANY, do hereby certify that the foregoing is a full. true and correct copy of the original power of attorney given 
by said Company to Kenneth C. Edgar, Andrew J. Gettings, Patrick R. Croce, 

Patrick G. Skahill, Elizabeth Vogel, Kerry A. Richardson and John EF. Vance 


of New York, New York , authorizing ard empowering them to sign bonds as therein set 
forth, which power of attorney has never beew revoked and is still in full force and effect. 


And I do further certify thet said Power of Attorney was given in pursuance of a resoiuticn adopted at a regular meeting of the 
Board of Directors of said Company, duly called and held st the office of the Company in the City of Baltimore, on the 11th day of 
July, 1910, at which meeting a quorum of the Board of Directors was present, and that the foregoing is a true and correct copy of said 
resolution, and the whole thereof as recorded im the minutes of said meeting. 


In Testimony Whereof, | have hereunto set my hand and the seal of the UNITED STATES FIDELITY AND GUARANTY 
COMPANY on 
(Date) 


May 5, 1976 


Assistant Secretary, 


rg 


“ 


a net 


Stipulation that certain Documents be Transmitted 


as part of the Record on Appeal 


ZOUSIRICT Bs 
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DY,JR.:m | UNITED STATES DISTRICT COURT 3°3a 
| SOUTHERN DISTRICT OF NEW YORK “~” 
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W. J. USERY, Secretary of Labor, 
United States Department of Labor, 


Plaintiff, — 

v. "72 Civ. 5031 (CBM) 
INTERNATIONAL ORGANIZATION OF 'C.A. 76-6076 
MASTERS, MATES AND PILOTS, : 

INTERNATIONAL MARITIME DIVISION, 
ILA, AFL-CIO, 


Defendant, 


IT IS HEREBY STIPULATED AND AGREED by and between the 
attorneys for the parties in the above-captioned action that 


the following listed documents, which may not have been 


filed and do not appear to be a part of the record on appeal 


may be transmitted to the United States Court of Appeals for 


the Second Circuit as part of the record on appeal: 


_ Document Index No. 


Appendix to Plaintiff's Reply Memorandum 59A 


Signed and Notarized Copies of the 
Final Pages of the O'Callaghan 37 
Deposition Transcripts é 


_ Signed and Notarized Copies of the 
Final Pages of the Lowen 
Deposition Transcripts 


Exhibits Introduced at November 19 
and 20, 1974 Depositions of the 
American Arbitration Association 
(Documents numbered 62 and 63) 


Letter dated April 22, 1976 from 
Jaffe, Cchen & Crystal to Judge 
Motley. 


) 
ie. 


nity 


' Document 


Letter dated April 1, 1976 from 
A.U.S.A. Dennison Young, Jr. 
to Judge Motley. 


Letter dated March 30, 1976 
from Marvin Schwartz, Esq. to 
Judge Motley with counter- 
proposal enclosed, 


Letter dated March 23, 1976 from 

Jaffe, Cohen & Crystal to 

Judge Motley with counter- 
proposal enclosed. 


Letter dated March 1, 1976 from 
Marvin Schwartz, Esq. to 
| Judge Motley with attachments. 


Letter dated February 26, 1976 
| from A.U.S.A. Dennison Young, Jr. 
| to Judge Motley with attachments, 


Letter dated February 26, 1976 
from Marvin Schwartz, Esq. to 
| Judge Motley with attachments. 


Letter dated january 15, 1976 
from Jaffe, Cohen & Crystal to 
| Judge Motley. 


Letter dated December 3, 1975 
from Marvin Schwartz, Esq. to 
Judge Motley. 


| Letter dated November 25, 1975 
from A.U.S.A. Young to Judge 

| Motley with case decisions 

| attached, 


Letter of July 7, 1975 from 
Marvin Schwartz, Esq. to Judge 
| Motley. 


Letter of June 25, 1975 from 
Marvin Schwartz, Esq. to Judge 
Mot ley ° 


"aa 


Index No. 


“Document Q°Se Index No, 


Letter dated March 3, 1975 from 
Judge Motley to A.U.S.A. Dennison 
Young, Jr. 


Letter of February 12, 1975 from 
Judge Motley to Ernest Allen Cohen, 
Esq. attached to letter of 

February 6, 1975 from Jaffe, Cohen, 
Berman & Crystal to Judge Motley. 


Letter dated February 5, 1975 from 
A.U.S.A. Dennison Young, Jr. to 
Judge Motley, 


Letter of October 15, 1974 from 
A.U.S.A. Dennison Young, Jr. to 
Marvin Schwartz, Esq. with copy 
| to Judge Motley. 


| Dated: New York, New York 


May 17, 1976 


MARVIN SCHWARTZ, ESQ. 
(Attorney for Defenda Appellant) 


ROBERT B. FISKE, JR. 

United States Attorney for the 
Southern District of New York, 
(Attorney for Plaintiff-Appellee) 


4 


| -f 

Jf : 
LESS 
DENNISON YOUNG, JR./ 


Assistant Sea genes Attorney 


Signed and Notarized copied of Final Pages of 
O'Callaghan Deposition 


wnt / 
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O'Callaghan 
Mrs. Watson, 
I hope things work out. 
THE WITNESS: Yes, because she is the 
Kind of secretary you just don't replace every 
dav. We could reaily depend on her. 
YOUNG: Any good faith effort you 
néke in view of the circumstances, of course, we 


Will adjust to accordingly. 


(Time noted: SO 


ee aaah 
ee ge Ae CLE, as : 


Subscribed and sworn to before me 


this G day of Bizt-7 1974, 


V4 


pio Ae “ . we 
es ; Rel ae - 


HAS 
Notary Public, 

Ne Nie ( 
Certificiate filed in Queans 
Commission Expires March 3 


SQJUTHERN DISTRICT COURT REPORTERS US COURTHOUSE 
FOLEY SQUARE, NEw YORK, NUY. CO 7.4$60 


Copies of Final Pages - Lowen Deposition 


29"78a 1)2 


A I recall very well. (I ‘said..1 had not hee, 


anything to do with it. 
MR. DANAS: | For the record, 
today's deposition at the request either of 


or the deponent or both, to be continucd en 


May 29th, at 2 p.m. or as soon thereafter as we can 


together. 


I have ‘at this point, tentatively schedule 


an argument for two o'clock. 
MR. SCHWARTZ: Let me know. 
MR. DANAS: I'll know the day before when 


we have an argument. What about Captain O'Callghan's 


deposition? 


MR, SCHWARTZ: We will bring him back either 


Thursday or Friday. 
MR, DANAS: That would be the 30th or 3lst of 


MR. SCHWARTZ: Also, you're going to go throuc 


those statements? 


MR. DANAS: Signed statements? 


signed statements. a 
(Time noted 3:40 p.m.) a 
UV 


Subscribed and sworn to before me Bat J 
ROBERY J. 
this /7 be, sad. C ) 
1 ESE, 


s County 


n Exzires March 30, 197°'7 


f flow York 
n 


cat 


fy Putstis, 


HAPRY STInssynAy 
No. 41-2%87629 


A 


‘ate Lied in Our 
4 


i= 
< 


Nois 
Certifi 
Conn 


day of “v4. 


Lowen 


t s 
successful effort made to do this and if it is 


going to be donz oa any kind of basis to do it inst2ad 
of striking each other with Stipulations, then you 
are better off thinking of O'Callaghan for Tuesday 
morning. | ( 
MR. DANAS: Let us dies On Monday after 
meeting with the Magistrate. 
, MR. SCHWARTZ: I know that he is going to be 
around Friday and I will have to check. I will talk 
to you in the morning. 
MR. DANAS: I agree with your statement that we 
Ought to utilize the time to reach agreement on soma 


of these points. 


MR. SCHWARTZ: He is not available any time 


Res RE Ee Ow on. 


you want him. There's a meeting of the board of 
trustees on Tuesday. 


‘MR. DANAS: This is a lawsuit and we have 


limits and it is incumbent upon me: to make 


Ne NEY ae Un oe oa o> 2. Ree ep: oe 


Clear to you. 

es Seguaaes We will do that. We can't sane 
the lawyer individually. 

MR. DANAS: Hopefully " can 


(Time noted: 6:03 Pom} 


HARRY STIDMAN 


Subscribed and sworn to before me 
this /7 day of 4¢-%. Oe 974. 


Reena erent 


Certitictat2 wc 


COPIES OF MASTER LISTS MARKED AS 
EXHIBITS S-1 THROUGH S-!!! INTRO- 
DUCED DURING THE NOVEMBER 19AND 
20, 1974 PORTION OF THE DESPOSTI- 
ON OF THE AMERICAN ARBITRATION 
ASSOCIATION TAKEN BY PLAINTIFF 


ay ; 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES D. HODGSON, Secretary of Labor, 
United States Department of Labor, 


Plaintiff, 


72 Civ. 5031 (CBM) 
-Vveo- 


INTERNATIONAL ORGANIZATION OF MASTERS 
MATES AND PILOTS, INTERNATIONAL 
MARITIME DIVISION, ILA, AFL-CIO, 


Defendant, 


COPIES OF MASTER LISTS MARKED AS 
EXHIBITS -S-1 through S-111 INTRO- 
DUCED DURING THE NOVEMBER 19 AND 
20, 1974 PORYION OF THE DEPOSITION 
OF THE AMERICAN ARBITRATION 
ASSOCIATION TAKEN BY PLAINTIFF 
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Letter dated April 22, 1976 to Judge Motley 


JAFFE COHEN & CRYSTAL 


27S SEVENTH AVENUE. NEW YORK. N Y 10001 


TELEPHONE: 691-1200 
CABLE ADORESS: BOCOJAC. N Y 


Oo JAFFE NEW JERSEY OFFICE 
OAVIO J, 


24 SALEM STREET 
ERNEST ALLEN COHEN HACKENSACK, 07601 


BOAVIO CRYSTAL II (201) 342-5030 
JAY A. KATZ 


ALLEN @. SRESLO. CONNECTICUT OFFICE 
Wt PROSPECT STREET 
STAMFORD. 06900 
BERT J. KIGGINS 
en (203) 359-3327 


Abril 22, 1976 


Honorable Constance Baker Motley 
United States District Judge 
Southern District of New York 
United States Courthouse 

Foley Square 

New York, New york 10007 


Re: Usery v. International Organization 
of Masters, Mates and Pilots 
Nos 72 Civ. 5031 (CHM) 


‘ 


Dear Judge Motley: 


This letter is written in response to the letter dated 
April 1, 1976 submitted by mr. Young with respect to the 
proposed judgments and counterjudgments in the above-captioned 
case. We believe that the significance of tle issues involved 
warrant an opportunity for the parties to crally present their 
views concerning the form and provisions of the judgment to be 
entered in accordance with your Honor's Decision. 


it appears that the plaintiff's position has modified with 
regard to the issue of zoplicability of the defendant Union's 
Constitution and that this represents a constructive beginning. 
Nonetheless, the plaintiff's position, vis-a-vis attempting to 
fix a thoroughly unrealistic deadline for conclusion of the 
election procedures rgmains adamant and therefore necessarily 
requires a response. 


JAFIFE COHEN & CRYSTAL 


Honorable Constance Baker Motley 
United States District Judge 
April 22, 1976 


Page Two 


The plaintiff appears to fail to comprehend that the 
nature of the International Organization of Masters, Mates 
& Pilots makes the conduct of elections and referenda extremely 
costly and time consuming. The nature of the Union is such that 
substantial numbers of members are at any given time widely 
dispersed throughout the world and thus, not capable of attending 
meetings or casting ballots at one or several ballot boxes during 
a limited time period. Thus, the normal method of conducting 
elections is totally unavailable to the International Organization 
of Masters, Mates & Pilots, since it would disenfranchise very 
Sizable numbers of members through absolutely no fault of their 
own. In order to conduct an election or a referenda it is there- 
fore necessary to use the mails by sending such ballots or referenda 
to the home addresses of the members and hope that such ballots 
will be transmitted to those members who are at sea or will be 
received by those members who return from sea duty during the 
course of the election or referenda. In order to accomplish this 


it is basic that the election or referenda period be extended for 

a considerable period of time. Thus, the longer that the election 
continues, the more likely it is that the largest possible number 

of members will actually receive their ballots and be able to vote. 
The problem posed by an unreasistic deadline under the circumstances 
of the International Osganization of Masters, Mates & Pilots is 
twofold: 


he Although all parties now appear to agree that the election 
mist be conducted pursuant to the Union Constitution, the plaintiff 
has challenged the legality of that aspect of the Constitution which 
provides that the International President, Vice President and Secre- 
tary-Treasurer are also the president, vice president and secretary~ 
treasurer of each division of the Union. This Court has not passed 
upon this issue. It is clear, however, that the decision on this 
issue would vitally effect the membership of the Union in the exercise 
of their rights. Thus, if the provision were held to be illegal, the 
membership should have the right, by referendum to chooge between the 
various alternatives which might be legally available to them. The 


JAFFE COHEN & CRYSTAL 


Honorable Constance Baker Motley 
United States District Judge 
April 22, i976 


Page Three 


Constitution of the Union should not be changed unilaterally by 
the Secretary of Labor. It is clear that the decision of various 
union members concerning whether or not to seek election and if 
so, what office to seek election to depends to a large extent 

on what offices exist and what functions each office is intended 
to fulfill. Moreover, the existing Constitution of the Union 

is presently the subject of a Court mandated referendum based 
upon procedures utilized in connection with its initial adoption. 
Pending the outcome of that referendum, the constitutional status 
of the Union is in a state of uncertainty. 


ae The issue of mootness which has heretofore been decided 
by this Court has never previously been decided in a case where 
the results of the subsequent election differed dramatically from 
the results of the prior election except where restrictive elegib- 
ility provisions which invalidated the prior election were similarly 
operative in the subsequent election. Thus, it appears that this 
case involved an issue of first impression - whether mootness can 
ever apply as a result of a subsequent election. This is an 
extremely significant issue which is likely to receive serious 
consideration through the appellate process. Fixing an unrealistic 
deadline for the election might force the Union to engage in an 
extremely costly and time consuming election which the appellate 
courts may determine was totally uncalled for. If the election 
was held, however, at the time of the next scheduled Union election, 
its results would be binding upon the Union and the Union would 
be saved the burden and expense of conducting three separate 
elections within a three year period. 


It is respectfully suggested that the position taken by the 
plaintiff is so unrealistic as to be punative in nature to the 
members of the Union and to the democratic process which the 
Statute was intended to preserve. 


Respectfully, 


EAC:lcs JAFFE COHEN & CRYSTAL 
cc: Dennison Young, Jr., Esq. . wr ie 
Marvin Schwartz, Esq. 
Frank T. Scavo By: 
Timothy Brown Ernest Allen Cohen 
Attorneysfor Amici Curae 
Frank T. Scavo and 
Timothy Brown 


a 


Letter dated April 1, 1976 to Judge Motley 


United States Department of Justice 


UNITED STATES ATTORNEY 
SOUTHERN DisTRICT oF NEW YORK 
UNITED STATES COURTHOUSE 
FOLEY SQUARE 
NEW YORK. N. Y. 10007 


April 1, 1976 


Honorable Constance Baker Motley 
United States District Judge 
Southern District of New York 
United States Courthouse 

Foley Square 

New York, New York 10007 


Re: Usery v. International Organization 
of Masters Mates and Pilots 
¥. 


Dear Judge Motley: 


This is in response to Mr. Schwartz's letter 
of March 30, 1976 and Mr. Cohen's letter of March 23, 1976 
and both of their counterjudgments and orders. 


At the outset we face the somewhat anomolous 
situation of replying to the defendant union's position 
and the amicus position of the defendant union's president* 
which is at some variance with the position of the defendant 
union itself. Notwithstanding our doubts about the 
propriety of the amici curiae submitting a counterjudgment 
in this case, we nevertheless wish to comment on the changes 
both counter-proposals would make in the Government's 
proposed judgment. 


¥ Mir. Cohen, as noted by his letter and counterproposal now 

represents only Mr. Scavo, an insurgent and victorious 

presidential candidate in 1974, and Mr. Brown, an insurgent 

and defeated Secretary Treasurer candidate in 1974. While at 

one time Mr. Cohen represented Gerald Johnson as well, as 

insurgent and victorious E-ecutive Vice-Presidential cancidate 
in 1974, that no longer seems to be the case. 


Honorable Constance Baker Motley -2- April 1, 1976 


First, the union asks the court to add to the 
second paragraph of the Government's proposed jucgment language 
which would have the new election run in accordance with either 
the provisions of the International's Constitution and Offshore 
Division's Bylaws in effect in 1971 or those in effect in 1974. 
The union leaves it to the Court to select which provisions would 
be most appropriate. The amici curiae request that language be 
added to the second paragraph merely stating that the supervised 
election be conducted in accordance with the union's stitution 
to the extent that Constitution is not inconsistent with the 
Labor Management Reporting and Disclosure Act ("Act"). We 
submit that the proposals of both the union and the amici are 
inappropriate. 


Section 402(c) of the Act, 29 U.S.C. § 482(c), 
specifically directs that the new supervised election is to be 
conducted "so far as lawful and practicable, in conformity with 
the constitution and bylaws of the labor ee os This 
provision attempts to ensure that the new election will be 
guided by the provisions of the organization's constitution and 
bylaws in effect at the time the new election process begins, 
except for those provisions which are not lawful cr practicable 
(i.e. do not conform to the requirements of Title IV the Act). 
Acc.rdingly the provisions of the IOMM&P's Constitution and the 
Offshore Division's Bylaws now in effect, except for those 
particular provisions which the Secretary determines are not 
lawful or practical, will govern the new election.* The Court 
need not refer the election process back to provisions effective 
at earlier periods. Only a fair, lawful new election need be 
assured and this will be accomplished with minimal disruption of 
the union's normal processes if the provisions of the Constitution 
and Bylaws now in effect govern and, of course, if the election 
is supervised by the Secretary. Thus, if any language is to be 


*¥— Since the new election process will begin once the Court 
signs a Judgment ordering the new election, the provisions 
of the constitution and bylaws in effect that day should 
guide the election. 


Honorable Constance Baker Motley -3- April 1, 1976 


added to the Government's second paragraph, it should track the 
words of the law and indicate that with the exception of unlawful 
or impracticable provisions, the provisions of the Constitution 
and Bylaws operative at the time the Judgment is signed will 
govern the new election.* 


This alternative, we believe, adds no more, however, 
than what Section 402(c) of the Act provides and it is for this 
reason we feel the language suggested by the amici, too, is, at 
best, unnecessary. In addition it is noted that the actual 
language proposed by the amici deviates from the language of the 
Act. If no more is intended by their language than to ensure 
that the new election will be conducted, so far as lawful and 
practicable, in conformity with the Constitution and Bylaws, 
then that notion is already is already accomplished by conducting 
the election "in accordance with Section 402(c) ...'' which language 
is already included in paragraph 2. 


Second, the union and the amici curiae propose that 

the supervised election be conducted at the time of the Union's 
next regularly scheduled election which ‘n this case would be from 
the middle to the end of 1977. To allow the union or the amici 

to dictate when the new election is to be held would sharply 
curtail the supervisory authority of the Secretary, a circumstance 
not contemplated nor permitted by the Act. As then Circuit Judge 
Stevens pointed out in Brennan v. Local 551, United A., A. & A. 
Imp. Wkers. of A. Inc., 486 F.2d 6, 7 (7th Cir. 1973) "[Tyhe 

écretary s power tu supervise an election required by a court 
order clearly includes the power to set the date of that 


*¥ If the Court chooses this alternative, we recommend that the 
following be inserted in paragraph 2 of the Government's proposal 
on line 6 between the "semi-colon" and the word "and": "said new 
election, in compliance with Section 402(c) of the Labor Manage- 
ment Reporting and Disclosure Act, shall be conducted, so far as 
lawful and practicable, in compliance wit:: the provisions of the 
defendant union's Constitution and the defendant union's Offshore 
Division's By-Laws operative at the time this Judgment and Order 
are signed;". 


Honorable Constance Baker Motley -4- April 1, 1976 


election" .* 


The Government's proposed Judgment sets a deadline of 
December 31, 1976 for completion of the new election... nearly 
nine months in the future. This allows more than ample time 
for the Secretary to consult with and consider the views of the 
union and other interested persons with respect to setting the 
procedure and the dates for nominations, balloting and all other 
aspects of the election process. But at the same time the 
deadline date puts the union leadership on notice that delay in 
conducting the new election will not be tolerated. 


The union's and aai.cils proposal would undermine the 
very purpose for which supervised elections are needed, i.e. to 
rectify for the public interest an improperly conducted election 
as quickly as possible and to "guard againct a multiplicity of 
influences which the results of a tainted election may have on 
subsequent union activities (Court's Opinion, p. 12)"". Neither 
the wnion nor the amici should be permittec to delay a supervised 
election. Incumbants - whether elected during the tainted election 
or at a subsequent unsupervised elect‘on - should not be permitted 
to prolong their terms more than is absolutely necessary. The day 
to day decisions cf the union leadership should be given, as soon 


as possible, to whose who, in the scheme of the Act, are properly 
elected during a supervised election. Accordingly, we strongly 
oppose any proposal that would keep the supervised election from 
being completed before the end of this vear.* 


the Gover iment's reply memorandum submitte 
in support of our summary judgment motion we elaborate more fully 
on the scope of supervision. 


* Assuming balloting were completed by December 31, 1976, 

this would merely advance by one year the regularly scheduled 
election timing for the union. The union thereafter could adjust 
its future election scheduling appropriately if it wishes to have 
an election every chree years. 
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Third, the union in paragraph 2 of Mr. Schwartz's 

letter queries the status of that issue concerning the right of 
the three top International officers to automatically assume the 
three top positions of the fully formed divisions, including the 
Offshore Division, with respect to both the supervisory role of 
the Secretary and the Secretary's case involving the 1974 election. 
In paragraph 3 of its counterjudgment the union leaves it to the 
Court, however, to determine if that issue is moot. 


We believe strongly that paragraph 3 of the union's 
counterjudgment should not be included in the final Judgment and 
Order. 


Contrary to what Mr. Schwartz says in his letter, 
the Court has not yet declared the 1974 election case moot and we 
believe that that decision is entirely proper. See Court's Opinion, 
footnote 2. Once new officers are installed, the 1974 election 
itself may be moot; but only after the supervised new election 
has been completed and the results approved by the Court will 
the lawsuit arising out of the 1974 election and the issues 
raised therein become moot. By then the issue will have 
been negated, for the new election will not be permitted to 
go forward unless all the election proceaures to be followed 
are "lawful". As we have explained in Point VII of our 
Reply Memorandum in support of our summary judgment motion, 
the Secretary does not consider the scheme permitting the 
three International officers to become the three top officers 
of the Divisions without a separate election therefor to be 
in conformity with the law. And as part of his supervisory 
authoricy he will require that the union present some other 
acceptable plan.* In sum, this "issue"’ is alive in the 
supervisory process and until this illegal scheme has been 
corrected, the 1974 election case will not be considered 
moot. 


*® While the Secretary will consult with the union and intereste 
persons and consider any proposals submitted, such deliberations 
will not be permitted to delay the election process veyend the 
December 31, 1976 deadline. 
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Fourth, the union requests the Court to order that 
the Secretary's supervision of the new election be considered 
a suitable substitute for those provisions in the IOMM&P's 
Constitution and Offshore Division By-Laws mandating that an 
outside independent agency conduct the union's election. Again, 
the Secretary strongly objects to chis idea. 


It is normal procedure to allow an independent agency, 
in such instance as this, to perform the mechanics of conducting 
an election: preparing and mailing the ballots, mailing the 
campaign literature, checking voting eligibility, tallying the 
vote, and so forth. The Secretary after determining what is to 
be done and how that is to be accomplished, then ensures that it 
is being done correctly. It is not for the Department of Labor 
to perform each of the chores. The Department merely supervises. 
The limited staff of the Department's Labor Management Services 
Administration - that unit handling election matters, among other 
things - could not possibly perform all its tasks if it were 
obliged to handle every aspect of a court ordered election. Indeed 
the staff in the New York Area Office already is supervising or 
preparing to supervise two other elections and has at least four 
new election cases in the investigative stages, not to mention the 
time they spend on embezzlement cases, delinquent reportings and 
the other normal functions of their jobs. 


An independent agency is called for by the Constitution 
and By-Laws and the union should be compelled to abide by its own 
rules. That it may be expensive is no excuse. Certainly the 
Government should not be heid for the cost of correcting a wrong 
committed by the union itself. 


Fifth, the amici curiae propose in Mr. Cohen's letter 
that the judgment explicitly state that the present union 
officers remain in office pending certification of the results 
of the supervised election. In their proposed judgment, however, 
they suggest that. the present officers stay in office "pending 
the couttacian of such [new] election" (see their paragraph 2). 
It is thus difficult to fathom just when the amici propose 
newly elected officers should be installed. After the tallying 
of the ballots? Once the independent agency certifies the 
results? Once the Secretary certifies the results? Or once 
the Court ratifies the results of the new election? 
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It is the position of the Department of Labor that 
the scope of the Secretary's supervisory authority normally 
covers all aspects of the election process, including the 
nominations, the elections and the installation of o ficers. 
After the election is completed, the Secretary determines 
when officers are to assume office, and he will set a 
schedule for their installation conforming as nearly as may 
be appropriate with the requirements of the union's constitution. 
After the Secretary has determined that the election process - 
including the installation of officers - has been conducted 
in accordance with the requirements of the Act, he then 
certifies the results to the Court, i.e. reports to the 
Court that all - including the installation of officers - 
has been completed properly. It is at that point up to the 
Court to enter a decree declaring the installed persons to 
be the officers of the union. See 29 U.S.C. §482(c). 
Depending on circumstances that may develop, however, it may 
be appropriate to delay the installation of officers. If 
there are charges that the new election has not been conducted 
lawfully, for example, the Secretary should have the flexibility 
to delay the installation of officers pending an investigation 
of those charges. On the other hand even if charges are 
filed, it may be that delay of installation of new officers 
is not warranted. This depends on the facts that arise. To 
dictate now what the Secretary should do would accordingly 
be premature. 


We thus recommend that the language proposed by the 
amici be deleted altogether. The language now in the judg- 
ment proposed by the Government subsumes the notion that 
supervision includes the right to determine the appropriate 
date for installation of officers and that should be sufficient. 
It should also be noted that a determination now as to precisely 
when the new officers should assume office may prove unnecessary. 
Facts may never develop which would require the Court to rule 
on this issue. If they do, however, there will be time enough 
for any concerned person to apply to the Court for a proper 
determination at that time. The Court need not concern itself 
with this problem presently.* 


e request an opportunity to be heard further the Court wishes 
to include language in the judgment on this issue. 
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Sixth, the amici curiae propose that the enforcement 
of the judgment be stayed 4 appeal. In view of the fact 
that Section 402(d) of the Act, 29 U.S.C. § 482(d), explicitly 
prohibits a stay of an order directing an election, this proposal 
Must be rejected. 


In conclusion, we submit that the Government's proposed 
judgment is both consistent with the Act and the Court's opinion. 
Accordingly, we respectfully request the Court to accept the form 
of our Judgment. 


Respectfully, 


ROBERT B. FISKE, JR. 
United States Attorney 


By: resis 
Assistant United States Attorney 
Telephone: (212) 791-1969 


cc: Marvin Schwartz, Esq. 
243 Waverly Place 
New York, New York 10014 


Ernest Allen Cohen, Esq. 
Jaffe Cohen & Crystal 

275 Seventh Avenue 

New York, New York 10001 


Letter dated March 30, 1976 to Judge Motiey 


LAW OFFICES 


MARVIN SCHWARTZ, P. C. 


243 WAVERLY PLACE 


MARVIN SCHWARTZ NEW YORK, N.Y. 1I00l4 
BURTON M. EPSTE'N 


(212) 661-2280 


March 30, 1976 


Hon. Constance Baker Motley 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Hodgson v. IOMM&P 
72 Civ. $031 (Cum) 


Dear Judge Motley: 

I am enclosing a copy of defendant's Counter-Proposal 
for your Judgment and Order and I would like to take this oppor- 
tunity to explain certain questions which should be resolved in 
the Judgment and Order and which are not resolved by the Secre- 
tary of Labor's proposal. 

1. Your Opinion advises that the 1971 election should 
be rerun. Under the current Constitution and By-Laws which have 
been in effect since 1970, the By-Law provisions governing the 
1971 election were different from those governing the 1974 elec- 
tion and ali subsequent elections. In the 1971 election only 
(the "transitional"election), the members of former locals voted 
for the officials in that port. Thus, for example, Local 88 
members, the New York Local, were the only members permitted to 
be candidates for and to vote for the Port Agent and Assistant 


Port Agents in the Port of New York. In the 1974 election, under 


&3 
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the same current By-Laws, the election for all Port Agents and 
Assistant Port Agents was conducted on a national basis. Thus, 
in 1974, all of the members of the Offshore Division (subject to 
the minimum qualifications requirements) were eligible to run 
for office in any port and they also voted for the Port Agents 
and Assistant Port Agents in New York as well as in all other 
ports. 

As you can see, part of the scheme of the new Constitu- 
tion and By-Laws that were adopted in 1970 was to provide for a 
transition period with regard to the scope of the voting. It is 
my belief that the Order should reflect whether or not the 1971 
election is gcing to be rerun under the 1971 rules or if it is 
going to be rerun under the 1974 rules. 

2. In your Decision you advised that the 1974 election 
challenges are now moot. However, you ruled only on the issue 
of the "newspaper". The 1974 challenges are based solely on the 
right of the three International Officials to serve as fiscal and 
executive officers of the fully formed divisions. Your Opinion 
in no way addressed itself to that issue. However, in my con- 
versation with Stuart Parker, Esq., Assistant U.S. Attorney in 
charge of that case, he assunes that the Department of Labor will 
have the right to make such a decision as part of their general 
authority under the Order granting them the right to supervise 


the 1971 election. 
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3. The expense to the Union to conduct the 1974 elec- 
tion under the auspices of the American Arbitration Association 
was enormous. I would hope that your Order would provide that 
the supervision of the rerunof the 1971 election by the Depart- 
ment of Labor would eliminate the necessity for any participa- 
tion by the American Arbitration Association or any other inde- 
pendent agency. Specifically, the Union's Constitution requires 
supervision by an independent agency and it would seem to me 
that that obligation is fulfilled when the Secretary of Labor 
supervises a new election and if your Order could so provide, 

I would assume hopefully that we would have no chillenge on that 
score from any of the members. 

We will make application to the Court of Appeals for an 
expedited Appeal and I would hope that we would obtain the coopera- 
tion of the Department of Labor in this matter so that the appli- 
cation can be made within 10 days or so of the Signing of the 
Order. Also under those circumstances, I hope that the Order 
would be as specific as possible so that the case can be presented 


in reasonably clear focus to the Court of Appeals. 


Respectfully yours, 
t lf Ginn  " e 
MARVIN SCHWARTZ iti 


MS:eml 
CC: Dennison Young, Jr., Esq. 
Ernest Allen Cohen, Esq. 


Proposed Counter - Judgement And Order 


Attached to Letter Dated March 30, 1976 to Judge Motley 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


W.J. USERY, Secretary of Labor, 
United States Department of Labor, 


Plaintiff, 
JUDGMENT AND ORDER 
-V= 
INTERNATIONAL ORGANIZATION OF MASTERS, 724 Civ. $031 (CBM) 
MATES AND PILOTS, INTERNATIONAL MARI- 
TIME DIVISION, ILA, AFL-CIO, 


Defendants. 


The above action having been brought by the Secretary 
of Labor of the United States Department of Labor, (the 
"Secretary") pursuant to Section 402 of the Labor Management 
Reporting and Disclosure Act, 29 U.S.C. §482, seeking to void 
the 1971 election of all International officers of the defendant 
union, International Organization of Masters, Mates and Pilots, 
and all the officers of the defendant union's Offshore Division 
and to have a new election for those pos’ tions ordered con- 
ducted under the supervision of the Secretary and 

The Secretary having moved for summary judgment on the 
issues involved herein, and 


The Court on March 17, 1976 having handed down a Memoran- 


dum Opinion granting summary judgment to the plaintiff, Secretary 


of Labor, 
NOW, on motion of Robert B. Fiske, Jr., United States 
Attorney for the Southern District of New York, attorney for 


plaintiff herein, it is hereby 


ORDERED, ADJUDGED AND DECREED THAT: 3027a 

1. The 1971 election of all International officers of 
the defendant Union, International Organization of Masters, 
Mates and Pilots, and all the officers of the defendant Union's 
Offshore Division is hereby declared void; and 

2. A new election under the supervision of the Secre- 
tary of Labor shall be conducted for all International Officers 
of the defendant union and all officers of the defendant Union's 
Offshore Division in accordance with the International Constitu- 


tion and the Offshore Division By-Laws as they existed in 


(the date 1971 or 1974 should be inserted as 


the attached letter); and in accordance with Section 402(c) of 
the Labor Management Reporting and Disclosure Act, 29 U.S.C. 
§482(c); and 

3. This Order for a new election (does) (does not) moot 
the issue with regard to the International officers' status as 


International executive and fiscal officers of the fully formed 


clarification of the Court's decision and as is amplified in 
Offshore Division; and 


4. The said new election und-r the supervision of the 
Secretary of Labor shall be conducted in accordance with the 


time schedule for the next regularly scheduled election in 1977 


as is provided in the International Constitution and Offshore 


5. The supervision of the new election by the Secretary 
of Labor shall fulfill the requirement set forth in the Inter- 
national Constitution and Offshore Division By-Laws which 
require supervision of the election of officers by an impartial 


Division By-Laws. 
balloting agency; and 
} 
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6. The Court shall retain jurisdiction over this matter 

until said new election has been certified in accordance with 
Section 402(c) of the Labor Management Reporting and Disclosure 


Act, 29 U.S.C. §482(c). 


CONSTANCE BAKER MOTELY 


United States District Judge 


Dated; New York, New York 
April » 1976 


Judgment entered this 
day of + 2976, 


Clerk 


Letter dated March 23, 1976 to Motley, J. 


DAVID JAFFE 

GANEST ALLEN COHEN 
DAVID CRYSTAL Ii 

JAY & KATE 

ALLEN 6. BRESLOW 


ROGERT J KIGGING 


JAFFE COHEN & CRYSTAL 


275 SEVENTH AVENUE, New Yorn. N. Y 10001 


TELEPHONE: 691-1200 
CABLE ADORESS BOCOJAC, HY 


GOAGA 


NEW JERSEY OFFice 

24 SALEM STREET 

MAC KENSACK, 07601 
(201) 342-8030 


CONNECTICUT OFFICE 
1" PROSPECT STREET 
STAMFORD. Giant 


1 (203) 389-3547 


March 23, 1976 


Honorable Constance Baker Motley 
United States District Judge 
United States District Court 
United States Courthouse 

Foley Square 

New York, New York 10007 


Re: Usery v. International Organization of 
Masters, Mates and Pilots 
72 Civ, $031 


Dear Judge Motley: 


Enclosed is a proposed Counterjudgement and Order, together 
with Notice of Settlement. The proposed Counterjudgement and 
Order differs from the proposed Judgement and Order submitted by 
Plaintiff only in the following respects: 


i. The supervised election is required to be conducted 
in accordance with the Constitution of the Union to 


the extent that the same is not inconsistant with the 
Statute. 


2. The supervised election is required to be conducted 
at the time that the next regularly scheduled election 
would be conducted under the Constitution. 


3. ‘the present officers of the Union remain in office for 


all purposes pending the certification of the results 
of the supervised election. 


fies 


ou 


JAFFE COHEN & CRYSTAL 


> 


Hon. Constance Baker Motley 
United States District Judge 
March 23, 1976 


Page Two 


4. A stay is provided pending appeal. 


The amici parties respectfully believe that the proposed 
modifications fully vindicate the concerns of the plaintiff, 
while avoiding wholly unwarranted abuse of the rights of union 
members and wholly unwarranted disruption of the Union's functions. 
In view of the unique nature of the instant case, being the only 
matter ever decided where an intervening election resulted in the 
election of parties in no way tainted by the misconduct in a prior 
election and where the Court has made no finding concerning any 
alleged illegality of the Union Constitutional process of election, 
it would appear appropriate to provide the Union with the oppor- 
tunity of obtaining a review of the Decision. 


In view of the significant consequences relating to the 
differences between the Proposed Judgement and Order submitted 
by Plaintiff and the proposed Counterjudgement and Order submitted 
by the amici parties, the amici parties respectfully request the 


Opportunity for oral argument of this matter, should the Court 
eem it helpful. 


Respectfully yours, 


JAFFE COHEN & CRYSTAL, 
Attorneys for Amici Curae 
Frank T. Scavo and 
Timothy Brown 


oe ; i i ” ay 
i) 2 j re 
By: “Sly Me es: 0 hy 


PX 
Ernest Allen Cohen 
EAC:lcs 


cc: Dennison Young, Jr., Esq. 
Marvin Schwartz, Esq. 
Frank T. Scavo 
Timothy Brown 


Notice of Settlement 


And 
Proposed Counter - Judgement And Order 


| UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 2.44a 


NOTICE OF 


; W. J. USERY, Secretary of Labor, 
SETTLEMENT 


United States Department of Labor, 
Plaintiff, 
~against- 72 Civ. $031 
(CBM) 
' INTERNATIONAL ORGANIZATION OF MASTERS, 
MATES AND PILOTS, INTERNATIONAL 
MARITIME DIVISION, ILA, AFL-CIO, 


Defendants. 


PLEASE TAKE NOTICE that the within Proposed Counter-Judgment | 
and Order will be presented for settlement and signature before 
the Honorable Constance Baker Motley, United States District 
Judge, Southern District of New York, at the United States bien 
| house, Foley Square, New York, New York on April l, 1976, or as 
soon thereafter as counsel can be heard. 
| Dated: New York, New York 
March 23, 1976 Yours, etc. 


JAFFE COHEN & CRYSTAL 


— 


sa) 
4 1S gi gil ay: 
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Ernest’ Allen Corén 
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Dennison Young, Jr. 


Assistant U.S. Attorney 
Attorney for Plaintiff 
One St. Andrew's Plaza 
New York, New York 10007 


Marvin Schwartz, P.C. 
Attorneys for Defendant 
243 Waverly Place 

New York, New York 10014 


Attorneys for Amici Curae 
Frank T. Scavo and Timothy 
Brown 

275 Seventh Avenue 

New York, New York 10001 


| UNITED STATES DISTRICT COURT ide 
| SOUTHERN DISTRICT OF NEW YORK 3 AZVa 


| W. J. USERY, Secretary of Labor, 3 PROPOSED COUNTER- 
United States Department of Labor, JUDGMENT & ORDER 
Plaintiff, 
: 72 Civ. SO3L 
~against- (CBM) 

INTERNATIONAL ORGANIZATION OF MASTERS, 

MATES AND PILOTS, INTERNATIONAL 

MARITIME DIVISION, ILA, AFL-CIO, 


Defendants. 


within action having been brought by the Secretary of 


Labor of the United States Department of Labor, (the "Secretary") | 


i 
pursuant to Section 402 of the Labor Management Reporting and 
| 


‘ ; : ' 
Disclosure Act, 29 U.S.C. §482, seeking to void the 1971 election | 


of all International officers of the defendant union, International 
1 


Organization of Masters, Mates and Pilots, and all of the officers 
of the defendant union's Offshore Division and to have a new | 
election for those positions ordered conducted under the super- 
vision of the Secretary,and; 

The Secretary having moved for summary judgment on the Leone 
involved herein, and; 

The Court on March 17, 1976 having handed down a Memorandum 
Opinion granting summary judgment to the plaintiff, Secretary of 
Labor, 

NOW, On motion of Robert B. Fiske, Jr., United States 


Attorney for the Southern District of New York, attorney for 


plaintiff herein, it is hereby 


ORDERED, ADJUDGED AND DECREED that: 
(1) the 1971 election of all International officers of the 


defendant union, International Organization of Masters, Mates 


i 


and Pilots, and all the officers of the defendant union's Offshore 


Division is hereby declared void; and | 

(2) a new election under the supervision of the Secretary 
of Labor shall be conducted for all International officers of 
the defendant union and all officers of the defendant union's 
Offshore Division in accordance with Section 402(c) of the Labor 
Management Reporting and Disclosure Act, 29 U.S.C. §482(c) and 
the Constitution of the defendant union to the extent that the 
same is not inconsistant therewith; and said new election shall 
be conducted in accordance with the time schedule provided in 
said Constitution and pending the completion of such election, 
all officers of the defendant union and of the defendant union's 
Offshore Division shall continue in office; and 

(3) enforcement of the provisions hereof shall be stayed 
for the purposes of permitting defendant union to appeal from 
any portion of this order. In the event, however that Notice of 
Appeal shall not be filed within thirty days of the date of 
service of a copy of this order upon counsel for defendant union, 
then this stay shall be automatically vacated: 

(4) in the evert that Notice of Appeal has not been filed 
within thirty days of the service of a copy of this order, then 


this Court shall retain jurisdiction over this matter until said 


oy ~, 
bIA8S 


| new election has been certified in accordance with Section 


| 402(c) of the Labor Management Reporting and Disclosure Act, 


29 U.S.C. §482(c). 


| Dated: New York, New York 
i 1976 


CONSTANCE BAKER MOTLEY 
United States District Judge 


{ Judgment entered this 
day of » -ote 


Clerk 


AFFIDAVIT OF SERVICE BY MAIL 


| STATE OF NEW YORK 


| COUNTY OF NEW YORK 


LYNN STEINSEIFER, being duly sworn, deposes and says: 

} deponent is not a party to the action, is over 18 years of age 
' and resides at New York, New York. On March 23, 1976, deponent 
served the within proposed Counterjudgment and Order upon the 
following: 

Robert B. Fiske, Jr. Marvin Schwartz, P.C. 
Dennison Young, Jr. Burton M. Epstein 

U.S. Attorneys 243 Waverly Place 

One St. Andrew's Plaza New York, New York 10014 
New York, New York 10007 

|| the addresses designated by said attorneys for that purpose, by 
depositing a true copy of same enclosed in a post paid properly 
addressed wrapper, in an official depository under the exclusive 


| care and custody of the United States Postal Service within the 


State. of New York 


Lynn Steinseifer 
li Sworn to before me on 
March 23, 1976 


ALLEN 8. 82r™ Oy 
ty Putte State ¢ vw Fork 
Pee. 36-54 


Qual tie ® flascs other ity 
Capamission Lcoww Marke 30, B77 


Letter dated March 1, 1976 to Motley, J. 


LAW OFFICES 


MARVIN SCHWARTZ, PC. 

243 WAVERLY PLace 
MARVIN SCHWARTZ 
BURTON M. EPSTEIN 


NEW YORK, N.Y. 100M 


(212) 601-2880 


March 1, 1976 


Hon. Constance Baker Motley 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


ke: Hodgson v. ICOMM&P 
72 Civ. 5031 


Dear Judge Motley: 

With further reference to my letter of February 26, 
1976, the Court of Appeals held on Thursday, February 26, that 
Judge Knapp's findings were not "clearly erroneous" and affir- 


med his judement. A copy of that judgment is attached hereto. 


pane, truly yours, 


Vuwi Shiva eae 
MARVIN SCHWARTZ ' 


MS:eml 
Enc. 


CC: Dennison Young, Esq. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LLOYD SHELDON, VICTOR SOTO, JAMES 
CLIFFORD, ARTHUR SOHNEN and JOHN HAYES, 
each of them individually and on behalf 
Of all other members of INTERNATIONAL 
ORGANIZATION OF MASTERS, -MATES AND 
PILOTS, AFL-CIO, Similarly situated, 


Plaintiffs, 
70 Civ. 1279 we 
“against- 
THOMAS F. O'CALLAGHAN, as President, JUDGMENT. 
Or CHARLES M. CROOKS, as Secretary- 
Treasurer or WILLIAM M. CALDWELL, as 
Vice President of INTERNATIONAL 
ORGANIZATION OF MASTERS, MATES 
AND PILOTS, AFL-CIO, 


Defendants. 


This case was tried on January 8 and 9, 4973, 
before the Court sitting without a jury. Following pre- 
sentation of the plaintiff's case, On motion of defendants 
the case was dismissed. Upon appeal to the United States 
Court of Appeals for the Second Circuit, the dismissal 
was reversed and the cause remanded for further proceedings. 


Trial was resumed on July 2, 1975 and the case completed. 


Now, upon consideration of the evidence, and upon consider- 


ation of the arguments submitted orally and in writing 


basic and fundamental changes in the structure of the 
union have taken place, and in the exercise of the 
equitable powers and jurisdiction of this Court, the 
following remedy be carried out: 

(1) The Constitution that was proposed for 
adoption in the said 1970 referendum, as amended to date, 
hereinafter referred to as the "present Constitution", 
together with the existing Constitutions and/or 3y-Laws 
ef the Union's subordinate bodies, shall, as so amended 
and as may in the future be amended, remain in force for 
a period of one year from the date of entry 
ment; and 

(2) The defendants shall promptly 
Said present Constitution to be sent out to 
membership for approval on a "yes" or “no" vote, upo 


= 


a ballot in the form annexed hereto as Schedule "Ao 


(3) In the course of such referendum, tne 


plaintiffs and other members Opposed to adoption of tne 
present Constitution shall be given a fair and reasonable 
Opportunity to express their views concerning the same 

to their fellow members and to have their views pub 


in the official newspaper of defendants, in confo 


tne provisions of the present Constitution with respect 


(4) In the event that the membership approves 
present Constitution, the same shall continue to remain 
in force and effect, as amended and as it may De amended 


tegether with the existing Constitutions and/or 3y-Laws 


cf the Union's subordinate bodies, and this case shall 
be thereupon ended subject to application by plaintiffs 
and/or other members of defendant Union challenging the 
fairness of the referendum or of its procedures and to 
further order of this Court upon any such application; and 

(5) In the event that the membership disapproves 
Or fails to approve the present Constitution, then the 
Gefendants shall promptly convene a special Constitutional 
Convention which shall draft a new proposed Constitution, 
and the defendants shall submit the Same to the membership 
for approval in a second referendum vote, also ona "ves" 
Or "no" basis; and 

(6) In the event that, insuch second referendum 
vote, the membership shall approve the new proposed 
Constitution, then upon the expiration of one vear from 


the entry of this judgment, or one month from the com 


of such referendum, whichever first occurs. tne new 


Constitution shall come into force and effect and the 
existing Constitutions and/or By-Laws of all of 
subordinate bodies shall continuc to remain 
and effect, but shall be deemed to be amended 
29 conform to the provisions of such newly rati 

ution; and 

(7) In the event that the membership shall 

net, within one year from the entry of this Judgme 


approved in referendum vote as above set forth, either 


the present Constitution or the Proposed new Constitution, 
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Or shall, having disapproved or failed to approve the 
present Constitution, disapprove the proposed new Con- 
stitution, then, either one month after disapproval 

of the proposed new Constitution or one year following 
entry of this Judgment, whichever may sooner occur, the 
Constitution and the local union Constitutions and/or 
By-Laws that were in effect prior to October 1, 1970, 
shall return to full force and effect, as amended or as 
they may be amended; and’ 

(8) For the purposes of paragrapn (7), herein- 
above, any resolution providing for the payment of ad- 
ditional dues, duly adopted by any subordinate body of 
defendant union and duly ratified by the body's 
subsequent to October 1, 1970, and not repealed 
membership referendum of such subordinate body, 
tinue in effect and shall be deemed an: amendmert <*o the 
Constitution and/or By-Laws of each restored local un 
whose membership, as of the date of the entry of 
Judgment, constitutes a portion of such subordinate sody; 
and 

(9) In the event of appeal from this 


and Judgment, the commencement of the one year 


quo"reriod contemplated herein shall be stayed . 


Gate of appellate determination or exhaustion of appellate 
procedures; and 
0) The Court shall retain jurisdiction of 


this cause and may make any modification of this Judgment 


isla 
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by counsel for the plaintiffs and by counsel for the 
defendants, it is found and determined that the defendants 
failed and refused to permit plaintiffs to have access 


to the defendants' membership lists for the purzwse of 


distributing their views opposing the proposed Constitution; 


and further found and determined that the newspaper of 
plaintiffs' own local union, which contained arguments in 
Opposition to the proposed Constitution, was not so 
widely distributed to defendants' members ag to overcome 
the effect of defendants' failure to permit plaintiffs 
to have access to the defendants' membership lists, and 
for that reason the said referendum not con 
accordance with the requirements of the Labor-Management 
Reporting and Disclosure Act; and it is therefore 
ORDERED, ADJUDGED AND DECREED that plaintiffs 
nave judgment against defendants declaring that the 
referendum conducted in 1970 among defendants' membership 
concerning a proposed new Constitution was not in conformity 
with the requirements of the LMRDA, and that the Constitution 
for adoption in such referendum was not lawfull; 
and it is further 
YRDERED, ADJUDGED AND DECREED that, in view of 
the fact, which I find, that the Constitution that was 
proposed for adoption in the said 1970 referendum nas in 
fact been in force, though never lawfully adopted, from 


1970 to this date, and that during such period of time many 


l\82a 
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and/or any further Order that May be appropriate either 
upon application of any plantiftf or of defendant or of 
any member of defendant or Upon 208 Own motion, and grant 


whatever relief or further remedy may be anpropriate. 


Dated: New York, New York 
August 5, 1975 


(3) Wathen Raaco 


U.8.D.J. 


Judgment Entered - 8/8/75 


/S8/ Raymond F. Burghardt 
Clerk 


Letter dated February 26, 1976 to Motley, J. 


2 °S3a 


United States Department of Justice 
Omtre etatme AtTORNEY UNITED STATES ATTORNEY 
MaLe awD nueEeR SouTesRn District or New Yor 
UNTPED STATES COURTHOUSE 
ceteicnasice MR kM ii POLEY 


SQUARE 
NEW YORE. N. Y. 10007 


February 26, 1976 


Honorable Constance Baker Motley 
United States District Judge 
Southern District of New York 
United States Courthouse 

Foley Square 

New York, New York 10007 


RE: Hodgson v. International Organization 


of Masters, Mates and Pilots 
72 Civ. 5031 (CBM) 


Dear Judge Motley: 


Yesterday afternoon we received a copy of Mr. 
Marvin Schwartz's letter dated February 26, 1976 addres- 
sed to Your Honor, together with the enclosed "“spread- 
sheet" and explanatory letter and the brief related to 
another matter before the Court of Appeals. 


In his material Mr. Schwartz raises a number 
of issues that deserve comment. 


First, Mr. Schwartz suggests that the second 
4 in the case styled Sheldon v. g-Callaghan, 497 
F.2d 1276 (2d Cir. 1974), cert. denied, -3. LO90*, 
which was ar d before the Second Circuit teday, has some 
bearing on the instant matter. His assertion is erroneous. 
The matter before the Second Circuit concerned the pro- 
priety by which the 1970 constitution of the International 
Organization of Masters, Mates and Pilots (IOMME&P) was 
approved by the union's membership. Certain members of 


¥” This case 1s not to be confuse the case style 
Sheldon v. O'Calla heard before Judge Croake in 1971 
wherein Judge Croake found the IOMM&P's Newsletter was 
campaign material distributed in favor of O'Callaghan and 
his slate and that the IOMM&P did not make mailing lists 
available to candidates in former Local 88 (Port of New 
York) in further violation of the Labor Management Re orting 
and Disclosure Act. See Sheldon v. O'Callaghan, 335 F.Supp. 
315 (S.D.N.Y¥. 1971); Exhibits CC and , Government's 

Rule 9(g) Statement. 


t 
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the union claimed that the 1970 constitution was adopted 
improperly in that dissident views on the adoption of that 
constitution were not properly disseminated by the union 
officers. The Second Circuit, on May 28, 1974 reversed the 
initial decision of Judge Knapp (which had dismissed plain- 
tiff's complaint) and held that the 19790 constitution was 
improperly adopted; and the Court of Appeals remanded the 
matter to Judge Knapp merely to fashion relief. At that 
point, assuming the 1970 constitution was void, a scheduled 
trial date of June 17, 1974 for the case before Your Honor 
was adjourned. If the 1970 constitution was void, then the 
1971 election held pursuant to that constitution likewise 
would be void. Accordingly, it was felt advisable to await 
the relief to be fashioned by Judge Knapp. 


On June 13, 1974, however, the Court of Appeals 
modified their May 28, 1974 holding. Instead of merely 
reversing and remanding for relief purposes, the Second 
Circuit revised its opinion slightly and remanded for 
further evidence to be taken on the defendant union's 
assertion that they would have presented more evidence to 
the Court below had it’s(umion's) motion to dismiss not been 
granted. It then became apparent that the matter before 
Judge Knapp would not be expeditiously considered and 
accordingly the Government resumed preparation of the 
instant case.* 


On July 2, 1975 Judge Knapp heard additional 
evidence in this matter and on August 5, 1975 he rendered 
judgment for the plaintiffs, finding that the plaintiffs had 
net been given proper opportunity to disseminate their 
views. The relief provided by Judge Knapp, however, does 
not void the 1970 union constitution under which the 1971 
election was conducted. The 1970 constitution was not 
discarded and, indeed, may never be. We annex a copy of 
Judge Knapp's Judgment of August 5, 1976, wherein he set 
forth a lengthy procedure whereby the union must take action 
to allow the membership to reconsider and vote upon the 1970 
constitution. It is clear that the union membership could 


* Enclesed herewith are copies of the Court of Appeals 
original slip opinion and its June 13, 1974 modification. 
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ratify the 1970 constitution and even if they don't, there 
is yet further opportunity to consider some newly devised 

constitution before the 1970 constitution is declared void 
altogether. 


Judge Knapp himself, however, stayed his elaborate 
procedure "until the date of appellate determination or 
exhaustion of appellate procedures" . . . and now almost 7 
months later the parties are still in that appellate stage.* 


The case before Your Honor should now go forward; 
it is certainly not moot and should be delayed by the union 
no longer. If a new election is ordered under the Secre- 
tary's supervision, the Secretary of course would take into 
consideration any events that may be transpiring with 
respect to the union and would make every effort to co- 
ordinate the new election with the "normal" processes of the 
union as long as they are consistent with the orderly and 
expeditious rerun of the election as ordered by the Court 
and directed by the Secretary. In sum, the action heard by 
the Court of Appeals, respectfully, is irrelevant for the 
purposes of the present consideration of the instant case. 
There is no telling what ultimately will be the final result 
of that action or how long all of it will take. The impact 
of the tainted 1971 election, whatever it "may" be, should 
not be allowed to go unremedied any longer. A Court-ordered 
supervised election should now be imposed on the union, an 
election which the union has delayed for so very long. The 
action regarding the 1970 constitution, respectfully, should 
be disregarded. 


Second, Mr. Schwartz mentions that the 1971 
election of officers was only a transitional election and 
that all Offshore members now vote for all officers in the 
Offshore Division. That these facts may be so is of no 
consequence to the Secretary's suit contesting the 1971 
election. The wrong was done at the time and a self-imposed 
revamping of their procedures without the Secr2tary's 
supervision does not satisfy requirements of <9 U.5.C. §462. 
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* We understand that the Court of Appeals today affirmed 
Judge Knapp from the bench. Further appellate efforts 
of course could still be taken. 
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This matter is dealt with at length in our motion papers and 
the Court is respectfully referred thereto. See, Point IV, 
Government's Reply Memorandum, pp. 38-40. 


Third, Mr. Schwartz itemizes the cost of running 
the 1974 election. This, too, is of no consequence to the 
instant action. The mere expenditure of money on a subse- 
quent unsupervised intervening election does not wipe away 
the eataarat unknown impact that the 1971 violations "may" 
have had on the 1971 election and, as a result, on the 
future day-to-day life of the union. In sum, nothing with 
respect to the 1974 election should be considered ample to 
moot the Secretary's case regarding the 1971 election. See, 
Point VI, Government ' s Initial Memorandum and Point II, 
Government's Reply Memorandum. 


Fourth, Mr. Schwartz suggests that "only a few" of 
the O'Callaghan slate members survived in the 1974 election. 
We have repeatedly pointed out that this fact, even if it 
were true, does not moot the 1971 election case, In any 
event, his assertion that only a few members survived is not 
true. In fact, approximately 50% of the O'Callaghan slate 
members did survive. This matter is dealt with at length 
in Point II of the Government's Reply Memorandum and we 
respectfully refer the Court thereto (see specifically, page 
17 thereof and related Exhibits). 


Fifth, Mr. Schwartz makes mention of the pendin 
action brought by the Secretary seeking to overt..n the 1974 
election of officers (75 Civ. 2095 (CBM)) and he suggests 
that the issues in that case might be consolidated with the 
present action. In the 1971 action the Government alleged, 
inter alia, that it was improper for the three international 

officers to automatically assume the three top offices of 
the union's Offshore Division without their being a separate 
vote among the Offshore Division members for their own three 
top officers. In Point VI of our Reply Memorandum we have 
outlined this scheme more fully and have described the 
nature and significance of the duties and responsibilities 
of the three top officers of the Offshore Division. We 
opted not to move for summary judgment on this issue since 
all that had to be shown for the Secretary to be successful 
in the instant action was that the union committed one 
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violation which may have affected the outcome of the 1971 
election. We further explained in Point VI of our Reply 
Memorandum that this additional issue could be and would be 
appropriately dealt with during the supervision dy i by the 
Secretary and that, accordingly, there was no need for the 
Court to have to consider this issue at this time. 


We continue to believe that the scheme employed by 
the union in this matter is tantamount to allowing the 
Governor of the State of New York elected by all the people 
in the State to become the Mayor of the City of New York 
without a separate election for the mayorality position. 

The City of New York, like the Offshore Division, is a 
separate entity and as legally constituted the Office of the 
Mayor has authorities and responsibilites separate from 
those of the Governor. The Mayor does not act as an agent 
of the Governor; he has certain independent authorities and 
accordingly is answerable to the people of the City of New 
York - thus he should be and is elected directly by the 
people of the City. The same should be true for the Offshore 
Division. It is no argument that the people in the City “* 
New York participate in the selection of the Governor and 
therefor should have the Governor imposed on them as their 
Mayor. 


We do not believe this action should be further 
delayed by the union's suggestion that this issue be decided 
now. This was one of the issues on which the union cross- 
moved for summary judgment but the consideration of which 
the Court at our request deferred. See letter of March 3, 
1975 from Your Honor to the Government. If it is to be 
decided, more elaborate briefing may be required.* It is 
an issue that can be resolved during supervision, assuming 
a new scheme for Offshore Division officers proposed by the 
union is acceptable to the Secretary.** However the Court 


* If the Court wishes to decide this issue at this time, 
we would delightedly brief the matter more fully if it would 
be helpful to the Court. 


** If a suitable substitute for the present illegal 
scheme is ultimately adopted and a new supervised election 
later certified by the Secretary to the Court, at that time 
the action with respect to the 1974 election would be 
discontinued. 
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wishes to treat this matter, it is clear that the present 
scheme for selecting the Offshore Division's top three 
officers is contrary to democratic principles, those prin- 
ciples upon which union elections are to be fashioned. In 
the event that the Court were to examine this scheme at this 
time, we believe it should be held to be unlawful.* 


If the Court needs further elaboration on these 
issues or any other, we would be delighted to offer our 
assistance in any way. 


Respectfully yours, 


THOMAS J. CAHILL 
United States Attorney 


‘ } 
Assistant United State¢ Attorney 
Telephone: (212) 791-1969 
Marvin Schwartz P.C. / 
243 Waverly Place 
New York, New York 10014 


Ernest Allen Cohen, Esq. 
Jaffe Cohen & Crystal 

275 Seventh Avenue 

New York, New York 10001 


F. Supp. 47, 66-68 -D.N.Y.) affirmed : (2d Cir. 
1968). As with certain Patrolmen In the NMU case, which was 
tried before Your Honor, the Offshore Division's top three 
officers are "constitutional" officers with important duties 
who were de facto appointed by the IOMM&P Constitution and 
Offshore Division By-Laws. These three positions were 
"officer" positions (29 U.S.C. §402(n)) which were not 
filled by an "election". 


% See, Wirtz v. National Martime Union OL America, 204 


Judgement of United States court of Appeals 
For the Second Circuit 


Judgement of United States District Court 
For the Séuthern District 


Opinion of United States Court of Appeals 


For the Second Circuit 
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Upon consideration by the panel: 


- The opinion in the above entitled case, now in slip sheet 
form, is amended as follows: 


> Set 


At slip op. p. 3764-65, the last two paragraphs of th 
‘opinion are deleted, and the following is added: 


‘va 
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We conclude that, on tne evidence as it stood at the tin 
defendants' motion to dismiss was -granted, the LMRDA, interpreted 
in the light of established legal orinciples, required defandants 
to make the list of members of the union available to a mailing 
service chosen by defendants so that olaintiffs could sence a 
letter to all members expressing their views and the <iew of their 
local on the issues involved in the referendum. 
te Defendants state, however, that if their motion to dismiss. 
had not been granted, they would have presented evidence ‘nat a 
newspaper published by plaintiffs’ local union was widely discrib- 
uted amcng the union membersnip, and that plaintiffs’ views were 
in fact being disseminated. . 

The judgment must 52 reversed, and the case remanded {sr 
further procewdings consistent with =nis opinion. 
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Reversed and Remandec. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LLOYD SHELDON, VICTOR SOT9S, JAMES 
CLIFFORD, ARTHUR SOHNEN and JOHN HAYES, 
each of them individually and on behalf 
of all other members of INTERNATIONAL 
ORGANIZATION OF MASTERS, MATES AND 
PILOTS, AFL-CIO, similarly situated, 


Plaintiffs, 
70 Civ. 1279 Wk 
-against- 


THOMAS F. O'CALLAGHAN, as President, JUDGMENT 
Or CHARLES M. CROOKS, as Secretary- 

Treasurer or WILLIAM M. CALDWELL, as 

Vice President of INTERNATIONAL 

ORGANIZATION OF MASTERS, MATES 

AND PILOTS, AFL-CIO, 


Defendants. 


This case was tried on January 8 and 9, 1973, before the 


{ 


Court sitting without a jury. Following presentation of the 


plaintiff's case, on motion of defendants the case was dismissed, 


Sn re ne tee enema meee 5 pee eee re cae es ie we 


Upon appeal to the United States Court of Appeals for the Second 
Circuit, the dismissal was reversed and the cause remanded for 
further proceedings. Trial was resumed on July 2, 1975 and the 
case completed. Now, upon consideration of the evidence, and 
upon consideration of the arguments submitted Orally and in 


writing by counsel for the plaintiffs and by counsel for the 
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defendants, it is found and determined that the defendants failed 
and refused to permit plaintiffs to have access to the defendants' 
membership lists for the purpose of distributing their views 
Opposing the proposed ehibbttucion: and further found and deter- 
mined that the newspaper of plaintiffs' own local union, which 
contained arguments in Opposition to the proposed Constitution, 


was not so widely distributed to cefendants' members as to 
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overcome the effect of defendants' failure to permit plaintiffs 


and for that 


to have access to the defendants’ membership lists, 
reason the said referendum was not conducted in accordance with 
the requirements of the Labor-Management Reporting and Disclo- 
sure Act; and it is therefore 
| 7 ORDERED, ADJUDGED AND DECREED that plaintiffs have judg- 
i ment against defendants declaring that the referendum conducted 
in 1970 among defendants' membership concerning a proposed new 
Constitution was not in conformity with the requirements of the 
LMRDA, and that the Constitution proposed for adoption in such 
referendum was not lawfully adopted; and it is further 
ORDERED, ADJUDGED AND DECREED that, in view of the fact, 
which I find, that the Constitution that was proposed for 
adoption in the said 1970 referendum has in fact been in force, 
though never lawfully adopted, from 1970 to this date, and that | 
4 


( during such period of time many basic and fundamental changes in ' 
i 


are tte we em ee 


the structure of the union have taken place, and in the exercise 
the equitable powers and jurisdiction of this Court, the 


| 

| 

| | : | 
fL-llowing remedy be carried out: 

(1) The Constitution that was proposed for adoption in H 

i 


; the said 1970 referendum, as amended to date, hereinafter re- 
J 
ferred to as’ the “present Constitution", together with the 


existing Constituticns and/or By-Laws of the Union's subordinate 


bodies, shall, as so amended and as may in the future be amended, 


wee ee = ae * 


remain in force for a period of one year from the date of entry 
of this judgment; and 

, 2) The defendants edi promptly cause the said pre- 
sent Constitution to be sent out to defendants' membership for ' 


approval on a "yes" or "no" vote, upon a ballot in the form 


annexed hereto as Schedule "A"; and 
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(3) In the course of such referendum, the plaintiffs 


and other members opposed to adoption of the present CONSELEGELOR | 


shall be given a fair and reasonable opportunity to express their ' 


views concerning the same to their fellow members and to have 
their views published in the official newspaper of defendants, 
in conformity with the provisions of the present Constitution 
with respect thereto; and 

(4) In the event that the membership approves the pre- 
sent Constitution, the same shall continue to remain in force 
nett effect, as amended and as it may be amended together with 
the existing Constitutions and/or By-Laws cf the Union's subor- 
dinate bodies, and this case shall be thereupon ended subject 
to application by plaintiffs and/or other members of defendant 
Union challenging the fairness of the referendum or of its 
procedures and to further order of this Court upon any such 
Application: and 


(5) In the event that the membership disapproves or 
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fails to approve the present Constitution, then the defendants 
shall promptly convene a special Constitutional Convention 
which shall draft a new proposed Constitution, and the defendants 
shall submit the same to the membership for approval in a second 
referendum vote, also on a “yes" or "no" basis; and 

(6) In the event that, in such second referendum vote, 
the membership shall approve the new proposed Constitution, then 
upon the expiration of one year from the entry of this judgment, 
or one month from the completion of such referendum, whichever 
first occurs, the new proposed Constitution shall come into 
force and effect and the existing Constitutions and/cr By-Laws 


of all of the Union's subordinate bodies shall continue to remain 
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in full force and effect, but shall be deemed to be amended 


pro tanto, to conform to the provisions of such newly ratified 
Constitution; and 

(7) In the event that the membership shali not, within 
one year from the entry of this Judgment, have approved in 
referendum vote as above set forth, either the present Consti- 
‘cabin or the proposed new Constitution, or shall, having dis- 
approved or failed to approve the present Constitution, dis- 
approve the proposed new Constitution, then, either one month 
after disapproval of the Proposed new Constitution or one year 
following entry of this Judgment, whichever may sooner occur, 
the Constitution and the local union Constitutions and/or 
By-Laws that were in effect Prior to Octeber L, 1970, shall 
return to full force and effect, as amended or as they may be 
amended; and 

(8) For the purposes of paragraph (7), hereinabove, 
any resolution providing for the payment of additional dues, 
duly adopted by any subordinate body cf defendant union and 
duly ratified by that body's membership subsequent to October 
1, 1970, and not repealed by the membership referendum of 
such subordinate body, shall continue in effect and shall be 
Geemed an amendment to the Constitution and/or By-Laws of 
each restored local union whose membership, as of the date of 
the entry of this Judgment, constitutes a portion of such 
subordinate body; and 

(9) In the event of appeal from this Order and Judgment, 
the commencement of the one year "status quo” period contem- 
plated herein shall be Stayed until the date of appellate 


determination or exhaustion of appellate procedures; and 


BEST COPY AVARARLE 


mi Gmnaee GRD coer EM. 8 Dee WD Ve SM UND Ree IT A MR OES ONS CTR Oo PTS | ES GENS aD. a. RAEN 
oe : - 


+ eRe Sg CENSOR ae | CO eens ae 
2 {> ne eens © men eoe 


MRaa 


(10) The Court shall retain jurisdiction of this cause 
and may make any modification of this Judgment and/or any further 
Order that may be appropriate either upon application of any 


plaintiff or of defendant or of any member of defendant or 


upon its own motion, and grant whatever relief or further remedy 


“may be appropriate. 


DATED: New York,-New York 
August = , 1975 
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SCHEDULE "A" 


The 1970 International Constitution, with its amendments 


to date , enclosed with this ballot, is being submitted to the 
membership for ratification by a secret referendum ballot, pur- 
suant to the direction of Judge Whitman Knapp, United States 
District Court for the Southern District of New York. 

The Court has directed the membership to vote “yes” or 


"no" on whether you favor the present Constitution. 


Are you in favor of the enclosed 


present Constitution? 


' 


In.the event the membership rejects the present Consti- 
tution the Court has ordered that a special Convention will 
have to be convened to draft a new Constitution which will again 


have to be submitted to the membership for approval by a 


¥ 
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secret referendum ballot. 


VOTING INSTRUCTIONS 


{To be prepared by Ballot Commit 
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Cal. No. 841—September Term, 1973. 
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Luorp Saetvosx, Vicron Soto, James Currrorp, Arrucr 
Souxex and Jounx Hares, each of them individually 
and on behalf of all other members of Isters«atronan 
Organization oF Masters, Mates ann Pivots, AFL-CIO, 
similarly situated, 


Plaintiff s-Appeilants, 


Vv. 


Tomas F. O’Cattacnax, as President, or Cuarres M. 
Crooks, as Secretary-Treasurer, or Wmuuam M. Carp- 
WELL, as Vice President, of Istrmsatronat Orcaxization 
or Masters, Mates anp Pinots, AFL-CIO, 

Defendant-A ppellec. 
a ee 


Before: 


Frrexp.y and Timsers, Circuit Judges, 
and Tuomses, District Judge.* 


ne ee ea. 


Plaintiffs-Appellants, members of the International 
Organization of Masters, Mates and Pilots, AFL-CIO, 


of New York 
against the three International officers of the union for an 


. Of the Distriet of Maryland, sitting by desigaation. 
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injunction preventing a new union constitution from becom- 
ing effective. They appeal from an adverse judgement en- 
tered by Judge Knapp at the close of plaintiffs’ case, 
Reversed and Remanded. 
ee 
Burtrox H. Hurt, New York, New York, for 
plaintiffs-appellants. 
Marvis Scnwartz, New York, New York, for 
defendant-appeliee. 
eee ne 
Tuomsey, District Judge: 


Plaintiffs, members of the International Organization 
of Masters, Mates and Pilots, AFL-CIO (the union), 
brought this action in the district court against the three 
International officers of the union for an injunction prevent- 
ing a new union constitution from becoming effective. They 
appeal from an adverse judgment entered at the close of 


plaintiffs’ case. 

Plaintiffs argued below and argue here that defendants, 
as officers of the union, infringed the rights of plaintiffs 
and other members of the union under $101 of the Labor- 
Management Reporting and Discloswro Act of 1959, 99 
U.S.C. 411, and under the old constitution of the union, 
(1) by not permitting separate votes on the various pro- 
visions of the new constitution. which included an increase 
in dues and an enlargement of the powers of the defendant 
officers, but requiring a single “yes” or “no” vote on the 
adoption of th now constitution: and (2) by publishing 
allegedly misiending information about the new censtitu- 
tion and refusing to permit plaintit?s either (a) to state 
their objections to the new constitution in the union news- 
paper, or (b) to have access to the union’s mailing st or 


to have the list made available to a mailing service se. 
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lected by defendants, so that plaintiffs could transmit their 
views to the other members of the union before or during 
the voting period. 

The stipulated facts and other evidence show that before 
1968 the union consisted of largely autonomous local unions, 
although its collective bargaining agreements were nego- 
tiated on an industry-wide basis. In Tesponse to sugges- 
tiens to eliminate the local unions and consolidate their 
powers and responsibilities into divisions which corre- 
sponded to the bargaining patterns in the industry (i.e., 
offshore, inland, governmental employees and pilots), plain- 
tiff Sheldon, who was then International President, ap- 
pointed a Constitutional Advisory Committee! That com- 
mittee prepared proposals for restructuring the union, in- 
cluding a proposal to consolidate the local unions into 
divisions. Those Proposals were published in the March 
1968 issue of the union newspaper, which is mailed to 
each member’s home address, to the ships on which mem- 
bers are employed, to each locai union, and to recreation 
centers overseas, 

The committee's proposals were put before the Interna- 
tional convention held in May 1968. The convention de- 
cided to hold an advisory referendum of the entire member- 
ship on the issue of restructuring the union through con- 
solidation of locals into divisions. The advisory referendum 
approved the principle of restructuring and consolidation 
by a vote of about fire to two, 

In December 1968 the International Executive Board 
voted to convene a special constitutional convention to be 
held in September 1969. The result of the advisory referen. 
dum and the decision to convene a constitutional conven- 
tion were reported in the January 1969 issue of the union 


eerenmemnanmen 
} Sheldon was thereafter defeated in his bid for reelection by the 
current President, defendant Thomas F, O’Callaghan. 
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newspaper. The constitutional convention met in September 
1969. It proposed certain constitutional amendments and a 
description of a proposed structure for an Oitshore Division 
and other divisions. These proposals were published in the 
October 1969 issue of the union newspaper, 

The convention on January 26, 1970, to consider a draft 
of a proposed new constitution, which contained a variety of 
amendments to the then-existing constitution. It “consoli- 
dated” all local unions of the sea-going members, who com- 
prise some 8,000 of the union’s total membership of 10,000, 
into a nation-wide Offshore Division, and created other 
nation-wide divisions for non-seagoing members. It changed 
the union’s dues structure in Various ways and increased 
the rates of dues pavable by more than half of the urion’s 
members. It raised the salaries of the two top Interna- 
tional oficers, and provided for a new, $35,000 salary for 
a third, previously unsalaried International officer. It 
greatly increased the power of the three International 
officers by providing that those three officers were to be- 
come the three top officers of each division, including the 
Offshore Division, and by virtue of being the three top 
eficers of the Offshore Division would be able to cast 
one-half of the weighted vote of the Offshore Division on the 
General Exccutive Board of the union, 

The pre-existing constitution provided that it might be 
amended by a two-step procedure: approval at a conven- 
tion and, thereafter, approval by the membership in a 
referendum. 

At the session of the constitutional convention on Jan- 
uary 31, 1970, a delezate raised a point of information as 
to whether the separate provisions of the “new” constitu- 
tion would be voted upon seriatim or separately; the Chair- 
man (defendant O'Callachan, the International President) 
ruled that the entire document would be voted upon as a 
single package. The proposed constitution was put to a 
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vote at the convention and was approved by a more than 
two-thirds vote. 

During the convention, the International President an- 
nounced that a committee composed of the exccutive officers 
(or their designees) of each offshore local would meet after 
the close of the convention for the preparation of Offshore 
Division by-laws. After the convention had dissolved, that 
committee met and drafted a set of by-laws for the Orfshore 
Division. 

During February 1970 a copy of the proposed constitu- 
tion was sent to the executive officer of each local union 
and a mimeographed copy of the proposed Offshore Divi- 
sion by-laws was sent to the executive officer of each off- 
shore local. The referendum was to be conducted by mail, 
over a three month period beginning in March 1970 and 
ending in June 1970. All members were to vote on the 
adoption of the proposed constitution: all offshore mem- 
bers were to vote on the adoption of the proposed Offshore 
Division by-laws. 

One of the provisions of the proposed constitution was 
widely publicized by defendants before and during the 
referendum; that was the provision which would consolidate 
all sea-going local unions into one division—a popular 
proposal. 

On February 23, 1970, the three International officers 
sent a letter to each member of the union summarizing 
what they described as the “high points” of the proposed 
constitution and urging its adoption.? The March 9, 1970 


2 The letter referred not only to the consolidation of local unions, but 
to at least serentcen other provisions in the new constitution. These 
ineluded such matters as “Closing of membership rolls until a reason- 
able membership/job relationship exists”, liberalization of qualification 
for elective office, annual conventions, reduction in terms of elective 
office, disciplinary procedural changes, recall of oMcers, and obtaining 
& national pension and welfare pian. On the question of a dues increase, 
the letter stated: “The dues for the Offshore Division calls for an in- 
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issue of the union newspaper published the text of the 
proposed new constitution in full, and reprinted the Febru- 
ary 23 letter of the International otlicers. 

Shortly after receiving the February 23 letter plaintiffs, 
individually and as members of a committee elected by 
Local 88 to oppose the new constitution, asked for an oppor- 
tunity to express their views to the membership of the 
union, either by space in the union newspaper, by use of 
the union's mailing list, or through an independent mailing 
service designated by the Internationa] office, at the cost 
of the plaintiffs. Their requests were ignored or denied. 
On the other hand, defendants repeatedly published mate- 
rial favoring the new constitution. In addition to reprint- 
ing the February 23 letter on the back page of the March 
1970 issue of the union newspaper, the International officers 
published, in the two issues of the paper which appeared 
during the referendum Period, a substantial amount of 
material advocating approval. 

A ballot containing spaces for a “yes” or “no” vote on 
the proposed new constitution was sent to each member of 
the union, together with a bool:let containing the text of 
the proposed constitution. Each offshore member also 
received a second booklet, containing the text of the pro- 
posed Offshore Division by-laws, on which their ballots 
called for “yes” or “no” votes. 


in ttneete dt heh Le 


crease. Inland dues romain the same. For the past several Fears the 
initiation fees have paid over thirty-fire percent of the Internationa! 
expenses. Income from initiations will cease until the membership/job 
ratio is realized. The necesvity of a dues incrcase is obvious.” 

Neither the letter of February 23 nor any other letter to the mem. 
bership nor @ny issue of the union Rewspaper contained any discussion 
of the proposal to make the three International officers automatically 
the three top officers of all divisions, or of the proposal to fire the 
three International officers half the weighted rote on the General 
Executive Board of the O@shore Division. Nor did the union, or any 

’ of its officers, publish any statement or article by any opponent of the 
Proposed constitution. 
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The ballots were counted in June 1970. The new con- 
stitution was approved by a vote of 2,781 for and 2,602 
against; the Offshore Division by-laws were Spproved by a 
vote of 2,206 for and 2.113 against. The new constitution 
and Offshore Division by-laws went into effect after plain- 
tiffs filed this action. 


(1) Plaintiffs’ first argument is that the defendants in- 
fringed their rights and the rights of other members of the 
union under $101 (a) (1) and (3) of the LMRDA, 29 
U.S.C. 411 (a) (1) and (3),? and under the old constitution, 
by not Permitting separate votes on the various provisions 
of the new constitution; particularly, they object to not 
having been able to vote on the dunes increase and the en- 
larged powers of the International officers separately from 
the consolidation of the local unions, which plaintitfs and 
most union members favored. 


3 $101 (a) (1) provides: “Equal rights—Every member of a labor 
Organization shall have equal rights and Privileges within such organ- 
ization to nominate candidates, to vote in elections or referendums of 
the labor organization, to attend membership meetines, and to partici- 
bate in the deliberations and toting upon the business of such meetings, 
subject to reasonable rules and regulations in such organization’s con- 
stitution and bylaws,” 

$201 (a) (3) provides that dues shall not be increased except: 


“(B) in the case of a labor organization, other than a local 
labor organization or a federation of national or international iabor 
Organizations, (i) br majoritr vote of the delegates voting at a 
regular convention, or at 2 special conveution of such labor organ- 
ization Sc!2 upon not less than thirty days’ written notice to the 
principal office of each local or constituent labor organization en- 
titled to such notice, or (ii) by majority rote of the members in 
good standirg of such labor orcanization voting in a tinembersbip 
referendum conducted by seeret ballot, or (iii) by majority vote 
of the members of the executive board or similar governing body 
of such labor organizaticn, pursuant to express authority contained 
in the constitution and brlaws of such labor Organization: Provided. 
That such action on the part of the executire board or similar 
governing body shall be eTective only until the next regular eon- 
vention of such labor organization.” 
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Plaintiffs rely on Sertic v. Cuyahoga, Lake. Geauga & 
Ashtabula Cos., C.D.C., 423 F.2d 515 (6 Cir. 1970), where 
the court held that a referendum that resulted in an in- 
crease in dues, in which the ballot gave a member no 
Opportunity to vote against such increase without also 
voting against negotiations for a wage increase, was a 
Violation of the LMRDA. The Sixth Circuit stated that 
free participation in union government “necessarily would 
include the right to Vote ‘yes’ or ‘no’ on increases of dues 
or assessments without coercion. * * ° Union members are 
entitled under the Act to the right of a meaningful vote on 
increases in dues or Sasessments”. (p. 521). We do not 
disagree with the Principles stated in Sertic, but we con- 
elude that those principles did not require the union in the 
instant case to submit for a separate vote each of the many 
interrelated provisions of the Proposed new constitution. 
The adoption of some of those provisions and the rejection 
of others might have resulted in an unworkable document, 
and thrown the Operation of the union into confusion.‘ 

Nor is there any merit in plaintiffs’ contention that the 
old constitution required a separate vote on the various 
provisions of the Proposed new constitution which diifered 
from the provisions of the old. 


(2) Plaintiffs also argue that defendants deprived them 
of their rights under $101 (a) (1) of LMRDA, 29 U.s.¢. 
411 (a) (1), and under the old constitution of the union, by 
publishing misleading information about the new constitu- 
tion and refusing plaintiffs’ repeated requests for permis. 
sion either to state their objections to the new constitution 


nee 

& The district court foond: “The’ Union, and Particularly the Conven- 

tion delegates fesponsible for drafting the new Constitution to be syb- 

mitted to the membership, could Teasonably have concluded tit the 

dues increase for offshore members was Telated to the restructuring 

and consolidation of the Union provided for in the new Constitution, 
fmeloding the limitation on new members.” 
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in the union newspaper, or to have access to the union's 
mailing list, or to have the list made available to a mailing 
service selected by defendants, so that plaintiffs could 
transmit their views to the other members of the union 
before or during the voting period. 

The purpose of the LURDA was stated by Chief Judge 
Lombard in Navarro v. Gannon, 385 F.2d 512, 518 (2 Cir. 
1967), as follows: 


“The LMRDA was enacted with the clear purpose 
of assuring ‘the full and active participation by the 
rank and file in the affairs of the union.’ American 
Federation of Musicians v. Wittstein, 379 U.S. 171, 
182-183, $5 S.Ct. 300, 307, 13 L.Ed.2d 214 (1964). The 
Congress by passing a ‘Bill of Richts’ for union mem. 
bers determined that the efficiency of a monolithic 
union under autocratic rule was gained at too great a 
price if it necessitated any sacrifice in the members’ 
rights to determine the course of their organization. 
The balance was struck in favor of union de iocracy. 
Only a union responsive to the rights of all its members 
can achieve the ideals of responsibilitr, opportunity 
and self-determination that are recognized as funda- 
mental values in the labor movement.” 


In Schuchardt v. Millwrights & Mach. Erectors Loc. U. 
No. 2834, 380 F.2d 795, 797 (19 Cir. 1967), the court said: 
“The basic purpose of the ‘bill of rights’ * * * is to assure 
to union members a hasically democratic union organiza- 


tion with concomitant protections against arbitrary and 
despotic control by union leaders.” As Professor Cox put 
it: “An individual worker gains no human rights by sub. 
stituting an autocratic union officialdom for the tyranny of 
the boss. Only a democratic union, sensitive to the rights 
of minorities, can help men to achieve the ideals of indi- 
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vidual responsibility, equality of opportunity, and self- 
determination.$ 

On the other hand, the provisions of the LMRDA were 
not intended to constitute an open invitation to the courts 
to intervene in the internal affairs of a union. See Gurton 
V. Aronis, 339 F.2d 371, 375 (2 Cir. 1964). 

Former Representative, now Senator Griffin recently 
wrote: “Congress sought to strike a balance between richts 
for ind:vidual members and the recognized institutional 
requirements necessary for a union to bo an effectire 
bargaining force.” ¢ 

This court recognizes the r.ed to exercise what Judge 
Wisdom referred to as a “so. reluctance * * * to inter- 
fere in internal union affairs” Allen v. International Al- 
liance of Theatrical, etc., 338 2d 309, 317 (3 Cir. 1964). 
However, the court also recognizes its duty to protect the 
fundamental rights of individual members against “arbi- 
trary and despotic control by union leaders”. Schuchardt 
v. Millwrights € Mach. Erectors Loc. U. No. 2534, supra. 

Plaintiffs complain because defendant officers empha- 
sized popular features of the proposed constitution while 
ignoring or playing down other features which would have 
been unpopular with many of the members.? The duly 
elected officers of a union have a right and a responsibility 
to lead, and to give the memhers the benefit cf their advice 
on questions that arise. They have a Tight to use the union 


somnamonsnretnananicinecnte, 


§ Cox, The Role of Law in Preserving Union Democracy, 72 Harv. L. 
Rev. 610 (1959). 


Griffin, The Landrum-Grifin Act: Twelve Years of Experience in 
Protecting Emplorce Rights, § Ga. Law Rer. 62° (1971). 


Plaintiffs aiso sent copies of the pronosed constitution to all mem. 
bers and copies of the proposed Offshore Division br-lans to all offshore 
members. The anion wag composed of persons who were sufSrieatly 
well educated t> serve a9 masters, mates and pilots, and who presumably 
eould read and understand those documents. 
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publications to express thcir views, and are not ordinarily 
required to give space therein to the expression of con- 
trary views, provided they do not interfere improperly 
with whatever rights members may have to communicate 
their views to other members, 

The new constitution contains a provision that: 


“h) Every member shall have the right to: 
“1) Circulate petitions on union policy. 


“2) Publish and distribute leaflets, newspapers and 
all other written material or present his opinions 
through other media, 

| 
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- The old constitution contained no similar provision, but 
that docs not end the matter. : 

The old constitution provided for a referendum in which 
all members in good standing were eligible to vote. The 
International officers had a duty under the LMRD.A to 
conduct a fair referendum, and that obligation should be 
enforced by the courts. No special expertise in union af- 
fairs is required: for more than a hundred yeors courts 
have been deeling with similar rights of members of unin- 
corporated associations. See Chatice, The Internal Affairs 
of Associations Not for Profit. 43 Harv, L, Rev. 993 (1930): 
Developments in the Law: Judicial Control of Actions of 
Private Associations, 76 Harv. L. Rev. 985 (1963). 

The majority rule concept is at the center, of our federal 
labor policy. Because of that policy the Supreme Court 
has found it necessary to fashion the duty of fair repre- 
sentation. For the same reason Congress enacted a code 
of fairness to assure democratic conduct of union affairs, 
NLRB vy, cillis-Chalmers Mfg. Co., 388 U.S. 175. 180 (1967). 

A fair referendum under the facts of this case included 
the right of members whose views were opposed to defen- 
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dants’ to have an opportunity to present their views to 
other members of the union. This was particularly true 
in the case of plaintiffs, who were members of a committee 
appointed by a large local to present the views of that local 
to other members of the union, 

We do not hold that defendants were required to give 
plaintiffs space in the union newspaper to preseni their 
views. Whether plaintiffs were entitled to a list of the 
membership is a more troublesome question, since there 
are reasons why a union may not wish to take the risk of 
its membership list falling into the wrong hands. It is not 
necessary to decide that question in this case, because nlain- 
tiffs_made_an_alternative proposition, namely, to pay the 


— 


expenses of having their views sent:to the other members 


oy 


of the union. through _a_mailing service selected by_defen- 
dants,___ 

We conclude. that the LURD.A. interpreted in the light 
of established legal principles, required defendants to make. 
the list_of.members of the union. 
service chosen br defend 
a letter to all members e 
of their_local. on_the iss 


soominpassoemiioneiicina 

8 The California courts have held that apart from the LMIRDA, the 
Taeczbers of a union have a richt to inspect the union’s books and 
records for a proper Purpose, and one California court has indicated 
that this rule applies to lists of members, See Mooney v. Bartenders 
Union Local No. 284, 48 Cal. 2d $41, 313 Psd 857, $4 AL.R2d 1154 
(1957); Hod Carriers Locai $9 v. Foung, 42 LC. 61,041 (Cal. Super, 
Ct., San Diego, 1961). Labor's Bill of Rights was not intended to 
narrow the rights of union members. is 


Neither Cathoon y. FHlarvey, 397 U.S. 134 (1964), nor Roding y. Rar. 
beck, 325 F.2d 995 (2 Cir. 1963), cert, denied, 379 U.S. o74 (1965), 
Is directly applicable to this ease, since they involved union elections 
rather than refere-dums. Title IV of the LMRDA provides detailed 
procedural safeguards for union elections, and the Calhoon Court held 
that the exclusire temedy for protocting those election richts was 
through a post-election snit by the Secretary of Lahor. Of course, 
those cases and Gurton y. Arons, 339 F.2d 371 (2 Cir. 1964), a refercn- 
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The judgment must be reversed. What relief is appro- 
priate, however, cannot be devided by this court on the 
present record. The case will, therefore, be remanded to the 
district court to fashion such relicf as may be most fair 
and equitable under all the circumstances. 


Reversed and Remanded. 


y suggest that cours should be reluctant to interfere 


dum case, strong! 
fic statutory license. In this 


with internal union adairs adsent 37 
ease, however, the defond : 
to provide ‘their oppo 
rendered the referendum procedure 
ean fairly be deemed “a denial of the (members| 
adunis,” Gurtcu Vv. droms, supra, 359 F.2d at 374. 


ts access to the memberslip mailing List 
so patently unfair that their conduct 
equal right to vote 


in elections or refere 
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Letter dated February 26, 1976 to Judge Motley 


‘ 


man OFFICES 


MARVIN SCHWARTZ, PC. 


243 WAVERLY PLACE 


MARVIN SCHWARTZ NEW YORK. N.Y. (0018 
SURTON M. EPSTEIN 


2:2) 69'-2290 


February 26, 1976 


HAND DELIVERED 


Hon. Constance Baker Motley 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


Attention: Mr. J. Farmer 


Re: Hodgson v. IOMM&P 
72 Civ. 5031 (CBM) 


Dear Judge Motley: 


I am enclosing a “spread sheet" with an explanatory 


letter attached which I believe will be helpful in understand- 


ing all that has happened since the 1971 election which is the 


subject of this litigation. 


I am also enclosing a copy of Appellant's Brief in the 


Sheldon v. O'Callaghan matter which will be argued before the 


Court of Appeals tomorrow, Thursday, February 26. As Your Honor 


may recall, this is the case in which the 1970 consolidation was 


challenged. At one point, the trial of this case was post:poned 


pending clarification of the Second Circuit Court's decision of 


f ? Pi. 7 
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Hon. Constance Baker Motley -2- February 26, 1976 


May 28, 1974 (see copy of Department of Labor's letter dated 


June 20, 1974 attached.) * 


I do hope that we will be given a new date for oral 


argument which I sincerely believe will be quite helpful to 


the Court. Aside from the usual ones, the events depicted 


in the "spread sheet" and also the possible impact of the 


Sheldon v. o' Callaghan litigation are additional reasons. 


Please accept my sincere thanks for granting my 


request for the adjournment last week. 


Respectfully, 


MARVIN SCHWARTZ 


MS:eml 
Encs. 


CC: Dennison Young, Jr., Esq. 
Ernest Allen Cohen, Esq. 


i 


*In Sheldon v. O'Callaghan, the Plaintiffs brought a Motion for 
Summary Judgment which was denied. At the end of the plaintiffs’ 
case before Judge Knapp, their suit was aismissed. 
Appeals reversed Judge Kn 
application for rehearing was filed which was denied by the Court 

of Appeals. However, shortly thereafter the Court of Appeals amended 
i i it the defendants to show that the plaintiffs 

d their views to the membership. The trial 
Came on before Judge Knapp who, at the end of the defendant's case, 
found for the defendants. About three weeks later, he changed his 
mind and found for the plaintiffs. It is this last decision which 
will pe before the Court of Appeals tomorrow. 


U. S. DEPARTMENT OF LABOR 


LABOR-MANAGEMENT SERVICES ADMINISTRATION 
26 FEDERAL PLAZA 


NEW YORK NEW YORK 10007 


June 20, 1974 


nohert FP. Wacner 
fexas vity, Texas 7/590 
Lear itr. wagner: 


In reply to your letter of June 4, 1°74 concern nz the sche 


elaction.of atti¢err ef I-stera, Mates " “Liste, Use -- be Ka 
‘sat the tr’al concernin,: the 1°71 election schei le to 

on June 17, 1974 has been »ostponed pendiny clar: fication of 4 
vec! sion rendered on May 28, 1974 by the Scacond Circuit Court 
Apneals regarding the nadortion of the censt titicn in 1°°7. 
Trerafore, at this time we cannot advi-e you of the suvervi : 
the Labor vepartment may render in the next election of offi: 


Very trily yours, 


PENSY*"). N 
Assistant Area Director 


mee 


Df Tt 


9 


i SR INN ns ae 


SORZa 


WAS ENTITLED TO VOTE NOT ONLY FOR OFFICIALS IN THAT Port BUT ALSO 


FOR THE OFFICIALS IN ALL OTHER PORTS, 


THe 1974 ELECTION THE FIRST NATIONAL ELECTION, WAS CON- 


DUCTED UNDER THE AUSPICES OF THE AMERICAN ARBITRATION ASSOCIATION 


AT RECORD FINANCIAL COST, THE BILLS PAID BY THE UNION WERE AS 
FOLLOWS: 


PRINTING $ 26,477.56 
ComMMITTEE Expenses 85,897, 33 


AMERICAN ARBITRATION 
ASSOCIATION FOR ELECTION e 
AND RUN-OFF ELECTION 150.11), 34 


VERBATIM TRANSCRIPT 10,360.05 


youn HAROLD, Esa, 
BTTORNEY FOR THE 


ALLOT CommMITTEE 10,090,.0 


Tota Cost For INTERNATIONAL 
LECTIONS AND RUN-OFF ELECTION 


een yO 
92602046, 20 


IN THe 1974 ELECTION, THE DECISION WAS MADE By THE 


BALLOT ComMITTEE To HEAR AND DECIDE ALL CHALLENGES cE Lio TYPES 


BEFORE ANY OF THE BALLOTS WERE OPENED, THE DECISION WAS ALSO 


MADE TO ACCEPT AN IMPARTIAL ARBITRATOR, DESIGNATED BY THE AMERICAN 


ARBITRATION ASSOCIATION, TO HEAR APPEALS FROM ANY RULINGS BY THE 


BALLOT COMMITTEE BEFORE THE BALLOTS WERE OPENED. ALSO A VERBATIM 
TRANSCRI®T OF ALL OF THE PROCEEDINGS WAS RECORDED. 


THe 1974 evection WAS CHALLENGED BY ONE MEMBER OF THE 


UNION AND THE DEPARTMENT OF Lagor HAS FILED SUIT CHALLENGING 
1374 EvecTion, 


THE 
HOWEVER, THE ONLY ISSUE !N THAT LAWSUIT IS WHETHER 


d384a 


OR NOT THE UNION’S CONSTITUTIONAL PROVISION WH!CH PROVIDES THAT 
THE INTERNATIONAL OFFICERS ARE EXECUTIVE AND FINANCIAL OFFICERS 
OF THE NEW FULLY FORMED OFFSHORE DIVISION VIOLATES THE STATUTE. 
UNDER THAT NEW CONSTITUTIONAL PROVISION, THE INTERNATIONAL OFFI- 
CERS SIT AS MEMBERS OF THE SEVENTEEN (17) MEMBER OfFSsHoRE Divi- 
SION ExecuTIVE CouncIL. EACH MEMBER OF THE OFFSHORE DIVISION 
Executive COUNCIL, INCLUDING THE INTERNATIONAL OFFICERS HAVE 


ONE VOTE. 


IN AN EFFORT TO DISPOSE OF ALL MATTERS, THE DEFENDANT 


HAS NO OBJECTION TO JOINING THAT SOLE 1974 ELECTION ISSUE AS 
PART OF THE SUMMARY JUDGMENT PROCEEDINGS BEFORE THE Court. 
HOPEFULLY. A PROCEDURE FOR ACCOMPLISHING THIS CAN BE DONE AT 
THE ORAL ARGUMENT, 


FINALLY, THE “SPREAD SHEET” ATTACHED EXPLAINS WHAT 
HAS HAPPENED TO THE VARIOUS CANDIDATES SINCE THE 1971 ELécTion. 
THE PARTICULAR CANDIDATE INVOLVED IN THIS LAWSUIT, CAPTAIN 
LLOYD SHELDON, IS RETIRED AND LIVING IN Costa Rica. 'He 1s No 


LONGER A MEMBER OF THE UNION HAViNG ADVISED THAT HE IS ON A 


"DUES Strike.” 


IT SHOULD BE NOTED IN THE “SPREAD SHEET” BELOW THERE 
ARE A NUMBER OF POSITIONS ABOLISHED. IN THE DECLINING MARITIIME 
INDUSTRY WITH THE RESULTING DECLINING MEMBERSHIP, ALL MARTIME 
UNTONS HAVE CUT BACK. THe POSITIONS ABOLISHED tn Eacu 'NSTANCE 
WAS ACCOMPLISHED UNDER THE APPROPRIATE PROVISIONS OF THE Urfe- 


SHORE UIVISION BY-LAWS AND HAVE NEVER BEEN CHALLENGED. ; 
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THE IN THE “SPREAD SHEET” ATTACHED DESIGNATE 


O'CALLAGHAN SLATE CANDIDATES IN BOTH THE 1971 ano 1974 eELeEc- 


TIONS. AS THE “SPREAD SHEET” SHowsS, ONLY A FEW SURVIVED 
THE 1974 ELECTION. 


ae aa 
JESS; ELIAS; 
VECCHIONE 


{AniT cy 
NAWOULE if 


ACH * j 
MMONS I 


TITIAN" A 


i} iUre ABOLISHED 


/ 
Ed NEN 


hone ed | MCCLEAN a Tee 
CONNOLLY NG ROSAND* NICCLEAN 


POSITION ABOLISHED 


DY oa 


0’ CALLAGHAN i 7 
SHELDON | O' CALLAGHAN | LLAGHAN 


— eee ee 


CALDWELL* s K 
VANCE 7 CALDWELL | 
KOONCE CALDWELL E JOHNSON JOHNSON 


LOWEN™ | ' LOWEN™® 
NORSTRAND | Y BROWN 


Galer * 


HEMMING 


Jones * o 
HOLDEMAN HOLDEMAN 
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Docket No. 75-7504 
~against- 

THOMAS F, O'CALLAGHAN, as President, 

Or CHARLES sM, CROOKS, as Secretary- 

Treasurer, or WILLIAM M. CALDWELL, 

as Vice President, of INTERNATIONAL 

ORGANIZATION OF MASTERS, MATES AND 

PILOTS, AFL-CIO, 


Defendant-Appellant 


APPELLANT'S BRIEF 
EE 
PRELIMINARY STATEMENT 


This is an appeal from an unreported judgment in favor 
of the plaintiffs by the Honorable Whitman Knapp, upon remand 
from the United States Court cf Appeals for the Second Circuit, 
The prior decision of this Court, reversing Judge Knapp's a 


earlier decision, and remanding the case to him for further 


Proceedings, is officially reported as Sheldon v. O'Callaghan 
se fat taghan 


437 fF. 2a 137% (2a Cir. 1974), cert, denied, 419 u.s. 10909 
(1974) 


ISSUES PRESENTED 
SENT ED 


This is an action seeking to set aside a union Consti- 
tution approved by membership referendum in 4 ninety day period 
between March and June 1970. The trial of the case was held on 
January 8th and 9th, 1973, before the Honorable Whitman Knapp, 
U.8.D.7., sitting without a jury. Following Presentation of 
the plaintiffs' case, and on motion of the defendant, Judge 
Knapp dismissed the action. 

On appeal to this Honorable Court, the Judgment was 
reversed, and the case was remanded to Judge Knapp for further 
Proceedings, with the following mandate from this Court: 


"We conclude that, on the evidence 
as it stood at the fime defendants' 
motion to dismiss was granted, the LMRDA, 
interpreted in the light of est 
legal principles, 
make the list of m 
available to a mai 
by defendants so 


on the issues inv 
[Footnote omitted] 


Defendants state, however, that af 
their motion to dismiss had not been 
granted, they would have presented evi- 
dence that a newspaper published by 
Plaintiffs' local union was widely dis- 
tributed among the union membership, 
and that Plaintiffs' views were in fact 
being disseminated. 


The judgment must be reversed, and 
the case remanded for further proceedings 
consistent with this Opinion." 

497 ¥.24 at p. 4262, 1283 

The trial continued on July 2, 1975, with the presenta- 
tion of the defendant's case. At the conclusion of the case, 
Judge Knapp, from the bench, ruled that the specifications in 
the Court of Appeals' mandate had been met by the defendant, 
and he dismissed the Plaintiffs’ action. (J.A. 116a, 117a)* 

On July 28, 1975, Judge Knapp reversed his ruling, and awarded 
judgment in favor of the plaintiffs. (J.a. 118a, 119a) 

The issues presented by this appeal are: 

1. In the Union referendum on the adoption of the new 
Constitution, were the views of the Opponents to the new Con- 
stitution disseminated sufficiently so as to Satisfy the re- 
quirements of the Labor Management Reporting and Disclosure 
Act, as described by the mandate of the Court of Appeals? 

2. Even in the event such requirements were not met, 
did not the Passage of some five years during which the Union 
has conducted its affairs under the new Constitution, and in 
which time a complete restructuring of the Union has taken 


place, and during which time three separate, unchallenged 


ee 


* "J.A." refers to the Joint Appendix; "Tr." refers to, the type- 
written trial transcript; "Exh." refers to Exhibits introduced 
into evidence at trial. 
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membership referenda amending the 1970 Constitution have taken 
place, constitute a proper ratification of the 1970 Constitution 


nunc pro tunc? 


STATEMENT OF THE CASE 
ee et OE 


SUMMARY OF PROCEEDINGS 


This is a suit brought by five members of the Interna- 
tional Organization of Masters, Mates and Pilots seeking to 
set aside the Union's new Constitution which was approved by a 
membership referendum held in a ninety day period between March 
and June 1970. 

The plaintiffs alleged a number of irregularities atten- 
dant upon the referendum proceedings. A primary complaint was 
that it was improper for the entire new Constitution to be se:+ 
Out to the membership on « "yes" or "no" basis, rather than Su. - 
mitting to the membership, for some sort of seriatim vote, a 
series of amendments by which the old Constitution was to be 
changed. Among the other complaints was one challenging the 
fairness of the balloting and vote-counting procedures. 

The trial of the action took place on January 8 and 9, 
1973, before the Honorable Whitman Knapp, United States District 
Judge, sitting without a jury. Following the presentation of 
the plaintiffs' cese, and on motion of the defendant, Judge 


Knapp dismissed the action. 


The plaintiffs appealed from Judge Knapp's ruling on 


a number of grcunds. The Court of Appeals reversed the deci- 


Sion of the District Judge, but on Only one single ground. 


This involved the question of the ability of the Opponents to 


the new Constitution to disseminate their views to the mem- 


6 
bership. 


The Court of Appeals remanded the case back to the 


District Judge on this sole issue, with the following mandate: 


"We conclude that, on the evidence 
as it stood at the time defendants' 
motion to dismiss was granted, the LMRDA, 
interpreted in the light of established 
legal principles, required defendants to 
make the list of members of the union a 
available to a Mailing service chosen ey 
by defendants so that plaintiffs could 
send a letter to all members expressing 
their views and the view of their local 
on the issues involved in the referendum. 
[Footnote omitted] 


Defendants state, however, that if 
their motion to dismiss had not been 
granted, they would have presented evi- 
dence that a newspaper published by 
plaintiffs' local union was widely dis- 


tributed among the union membership, Z 
and that plaintiffs' views were in fact n 
being disseminated. i 


The judgment must be reversed, and 
the case remané2d for further Proceedincs 
consistent with this Opinion." 
A977 F.2a at 6, 1292, 1283 a 


The defendant filed a Petition for a Writ of Certiorari 


on the Court of Appeals' reversal of Judge Knapp's dismissal of 


the case. The plaintiffs filed a Cross-Petition Claiming that 
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the Court of Appeals erred in not finding additionally that it 
was improper to submit the Constitution on a "yes" or "no" 
basis. Both Petitions were denied by the United States Supreme 
Court. 

On July 2, 1975, the trial continued before Judge Kanpp, 
with the presentation of the defendant's case. At its conclu- 
sion, Judge Knapp, from the bench, ruled that the specifications 
in the Court of Appeals' mandate had been met by the defendant, 
and he dismissed the action. (J.A. 1l16a, 117a) On July 28, 
1975, Judge Knapp reversed his vuling, and awarded judgment in 


favor of the plaintiffs. (3.a. 118a, 119a) 


STATEMENT OF RELEVANT FACTS 
a, 


A. The Dissemination of Opposition Views 


The Local 88 Newspaper of 
January-February 1970 

At the resumption of the trial, testimony with respect 
to the publication and distribution of the newspaper published 
by the plaintiffs' loca? union, one element in the Court of 
Appeals' mandate, was presented by the defendant through the 
testimony of Captain Joseph D. Gaier, who was, at the time of 
the referendum, the President of the plaintiffs' local. 


(J.A. 39a) 


Captain Gaier at the time of the referendum,was also 
Opposed to the new Constitution (J.a. 40a) as was the entire 
administration of plaintiffs’ local. (3.A. 40a, 47a) 

All five delegates who represented the plaintiffs' 
local, Local 88, had, in fact, voted to reject the new Con- 
stitution when it was proposed at the Union's Convention. 
(J.A. 40a, 150a) Among such dissenting delegates was Lloyd 
Sheldon, one of the plaintiffs in this action. (J.A. 40a, 
4la, 150a) 

Local 8&, the Union's New York local, published its 
Own newspaper. (Deft's Exh. E, J.A. 150a) At the time of 
the 1970 referendum,there were approximately 2,300 members 
in Local 88. The entire Union had a total membership of some 


9,500 to 9,800. {J.A. 41a) The January-February 1970 issue 


of the Local 88 newspaper contained numerous articles highly 


critical of the proposed new Constitution. (veft's Exh. E, 
J.A. 150 a-158a) Prominently featured also were two pictures 
showing Captain Gaier and other officials of the Union, along 
with the plaintiff, Lloyd Sheldon, with captions stressing 
their objection to the proposed new Constitution. (J.A. 150a, 
158a) One of the articles against the proposed Constitution 
bore plaintiff Sheldon's by-line (J.A. 154a) 

Fourteen thousand copies of this issue were printed, 


far in excess of the Local 88 membership and in excess of 


the entire MM&EP membership. Captain Gaier testified that all 
members of Local 88 were mailed a copy of this newspaper to 
their home address, and five copies of the newspaper were mailed 
to each vessel under contract with the Union. (J.A. 41a, 42a) 

The number of copies sent to each ship reflected the 
number of union members serving aboard the vessel. (J.A. 43a, 
44a) 

The members serving on the vessels to which the news- 
Papers were sent were members from not only Local 88 but from 
Other locals of the union as well. (J.A. 44a) 


Additional Mailings of the newspaper were made. Bulk 


mailings were sent to each of the Union's locals, and bulk 


Mailings were also sent to United Seamen's Service Clubs 
throughout the world. (J.A. 45a) In addition, direct Mailings 
were sent to all Union members, not limited to the Local 88 
membership, who had Shipped or cleared through the Port of 
New York. That is, any union member who registered on the 
New York Shipping List would be required to fill out a per- 
sonnel card containing his address. These members would be 
sent copies of the Local 88 paper. (J.A. 46a) 

In addition to the President, Secretary-Treasurer, and 
Vice President of Local 88, the local also had officials known 
4s patrolmen. The duties of the patrolmen consisted of boa:zd- 


ing each vessel that entered the Port of New York, and in part, 


meeting with union members and apprising them of union affairs. 


All of the Local 88 patrolmen were Opposed to the proposed 


new Constitution. (J.A. 47a, 48a) Two such patrolmen, Einest 
Hendry and James White, had by~lined articles in the January- 
February 1970 issue of the Local 88 Bulletin, opposing the 
proposed new Constitution. (Deft's Exh. E, J.A. 155a-157a) 
Prominent in the objections to the new Constitution 
as described in the Local 88 newspaper, was a perceived undue 
concentration of power in the three International Officials, 
and an objection to the increase in membership dues to $300 
a year commencing in October of 1970. 
The page 1 article made the following observations: 
". In the makeup of the General 
Executive Board where at present voting 
is by per capita, the voting power would 
be given to the 3 International officials. 
Under the present Constitution, these 3 
have no vote with the exception of the 
International President who can vote to 
break the tie if one exists. 
- Under the new set-up membership 
dues would be increased to $300 per year 
Starting in October, 1970. 
The $300 per year was an arbi- 
trary figure approved by the delegates 
without any cost projection whatsoever. 
Under the present Constitution, 
the per capita tax is voted on by the 
lecal executive officers. 


Under the new structure, the 
three international officials would have 


50 per cent of the per capita vote. 
This would leave no voice for the 
majority of the membership in the 
Offshore Division."* (J.A. 15la) 


Plaintiff Sheldon's by-lined article contained more 
pungent observations: 


"Consolidation of membership 
power is one thing - consolidation 
of the power of a handful of officials, 
or one official - is something else. 
One does not necessarily equate with 
the other. 


The restructuring change before 
this Convention will dilute the ability 
of the membership to exercise full and 
final authority over the Union. Where 
the highest level legislative, executive, 
judicial, and administrative bodies of 
any Union are not directly accountable 
to the membership for their actions, 
that membership must eventually lose 
control." 

(J.A. 154a) | 


The article of Patrolman Hendry was equally clear in 


spelling out the “evils” perceived in the new Constitution. 


"The votes of the Int'l Executive 
Committee were alloted, pro rata, to 
the Executive Officers of each Local. 
Under the proposed Constitution, the 
International Officials will have at 
least 50% of the votes in any General 
Executive Board Meeting. From zero to 
fifty percent is quite an increase in 
power ~ in an organization such as ours 


*This alleged improper concentration of power has, in any event, 
been eliminated by a subsequent amendment to the International 
Constitution. Under such amendment the members of the General 
Executive Board have only one vote each. (Deft's Exh. J) 


it is tantamount to dictatorial control. 


Your quarterly dues wiil also be 
increased upon adoption of this Consii- 
tution. The minimum Off-shore dues will 
be $300 in October 1970. Who knows what 
the minimum dues will be in 1972 or what 
the job opportunities will be :n 1972 or 
next year for that matter. ...° (J.A. 
157a)* 


The Locai 88 Newspaper 


of March-April, 1970 


Captain Gaier further testified that the next issue of 
the Local 88 newspaper, for March-April, 1970 received the same 
distribution as did the preceding issue. (Tr. 21) In this issue, 
Patrolman Jim White reported at the February 25, 1970 Local 88 
membership meeting that he was taking an «ctive role in can- 
paigning against consolidation (Deft's Exh. F, J.A. 159a) and 
Patrolman Hendry reported that he finds little support on the 
vessels for the consolidation as proposed.( J.A. 159a) 

Purther actions of Local 88 as reflected in the minutes 
of the February il, 1970 meeting published in the Local 88 news- 
paper, revealed Local 8&8 sentiments strongly oppos2d to the 
*This further objection to the increase in membership dues to 
$300 has also been rendered nugatory by the passage of time. 

“n 1975, the Offshore Division membership by referendum voted 
to further increase the dues >eyond the $306 per year by an 


additional sum of 6% of earned vacation. (J.A. Sla, Deft's 
EBxh. X) 


new Constitution. (Deft's Exh. PF, JA. 16la) 


The Local 90 Newspaper 
The "Sextant" 

the Union's Pacific Coast local at the time of the 
referendum was Local 90. It had its headquarters in San 
Francisco, and branch offices and shipping halls in Seattle, 
Washington, Portland, Oregon and Wilmington, California. 
(J.A. 66a) 

Local 90 also published its own newspaper, The Sextant. 
At the time of the referendum, there were approximately 2,000 


members of this lscal (J.A. 59a) Captain George Tuttle, First 


Vice President of Loca! 90 at the time of the referendum, gave 


testimony with respect to the Local 90 newspaper. He was in- 
strumental in its publication during the period involved. 
(J.A. 67a-70a) 

The press run of the newspaper during this period of 
time was 3,000 copies per issue.(J.A. 83a) 

Each issue of The Sextant was mailed to the current 
address of all active members of Local 90. (J.A. 7la) In 
addition, it was mailed to the Offshore, Pilot and Inland 
Locals, and five copies were -~ailed to each vessel under con- 
tract to Local 90. (J.A. 7la, 72a) Copies were placed on 
tables in the various Union ‘lls on the West Coast, and 


bundled copies were sent tu the United Seamer.'s Service 
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Clubs overseas. (J.A. 72a) In addition, the Local 90 patrol- 
men or branch representatives distributed the newspapers to 
the officers on each of the vessels which paid off on the 
West Coast. (J.A. 72a, 73a) 

The referendum took place at the height of the hosti- 
lities in Indochina, when a great many vessels were under 
charter to the Military Sealift Command carrying ammunition 
to the Far East. The ships paying off on the West Coast 
were those not only based on the West Coast, but also vessels 
under contract to the Atlantic and Gulf Steamship companies. 
The officers employed on these vessels were not limited to 
Local 90 members - they came from locals all over the United 
States. (J.A. 73a, 74a) 

Local 90 had a rank and file Constitutional or con- 
sOlidation committee which was 100% against the proposed new 
Constitution. (J.A. 79a, 80a) 

In the Membership Comments section of the Local 90 
newspaper, spirited and salty comments in Opposition to the 
new Constitution were the order of the day. iJ.A. 167a- 
176a) In the February-March 1970 issue, in particular, de- 
tailed membership comments, setting forth the salient pro- 
visions of the new Constitution and the writers’ strident views 
against adoption were printed. (Deft's Exh. ©, J.A. 170a, 
174a) 


One of the letters published in this February-March 
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1970 issue of The Sextant was the verbatim letter written by 
Plaintiff Lloyd Sheldon to the International Officers which 
Sheldon demanded be published in the Union's official uews- 
paper. (J.A. 172a, identical in text CO Flittie’ Exh, 7, JA. 
142a, 143a) 

The letter, as it appearec in The Sextant, bore the 
rame of Harold H. Sahlin, with franks by four other members 
of Locil 90. It was attributed as follows: 

"(The article above was written by 
a rank and file East Coast delegate 
to the New Orleans Constitutional 
Convention)” (J.A. 172a) 

Captain Tuttle explained that it was a Local 90 re- 
quirement that letters be published only over the names of 
Local 90 members, and that each l_tter had to have a member's 
name for every 250 words. (tr. 75) 

With respect to this Local 90 procedure and Captain 
Sheldon's letter, Captain Tuttle testified as follows: 

"Mr. Sahlin as Chairman of this 
Committee wished this to be printed 
in the paper over Captain Sheldon's 
name. He was told at the membership 
meeting in assembly that we could not 
publish any letters from members of 
the locals, that if he wished to take 
that letter and put his signature on 
it and have the correct number of 


franks, we would be happy to publish 
St.” (2e. 75) 


The Local 47 Disaffiliation 
Str iilation 


Views in opposition to the new Constitution were also 
held by the members of Inland Local 47, which was the largest 
of the Inland Locals, consisting of about 600 members. (Tr. 

22, Deft's Exh. D) 

Not only did the Local 47 delegates to the Constitutional 
Convention vote against the new Constitution, but the membership 
of Local 47 voted to disaffiliate from the International Organi- 
zation of Masters, Mates and Pilots if the new Constitution 
passed. The disaffiliation resolution which was passed by the 
Local 47 membership in convention On March 6, 1970 (Deft's Exh. 
G, J.A. 162a-166a) spelled out their opposition to the new 
Constitution. 

The resolution of Local 47 was self-executing, and upon 
the passage of the new Constitution by the Union membership at 


large, Local 47 thereupon became disaffiliated. (J.A. 162a) 
B. The Events Since 1970 
eee et LU 


The new Constitution, which is the subject of this law- 
suit, has been in <+:.-tence S.nce October 1970. The Crion has 
Operated under that document for over five years, during which 
time the Union has undergone a thorough and complete restructur- 


ing. 
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Prior to 1970, the Union was composed of semi-autonomous 
locals. The new Constitution revamped this structure completely, 
providing instead for a dwisional structure, with the former 
locals and their individual membership rolls being eliminated. 
The new divisions as provided for in the Constitution are the 
Offshore Division, the Inland Division, the Pilots Division, 
the Government Employees' Division and the Shoreside Division. 
(Pltffs' Exh. 1, Pltffs' Exh. 2) 

Captain Gaier testified to the many changes that have 
occucred during the five years since the date when the new 
Constitution became effective. 

All of the former Offshore Locals, some nine in number, 
have been merged into the Single Offshore Division. (Pltffs' 
Exh. 15) The local structure in the Offshore Division has dis- 
appeared, with Offshore members now all belonging to the single 
Offshore Division. (J.A. 56a, 57a) 

As part of the elimination of the locals,the members 
of Local 90 voted to liquidate their assets. Some one and a 
half million dollars were refunded to the former members of 
Local 90 (J.A. 58a), and the buildings in Local 90 are now 
held in trust where they are to remain for the next forty years. 
The former membership of Local 20, in Galveston and Houston, 
voted to turn over their assets to the International, as did 


the members of Local 15. (J.A.58a) 
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Further, the newly structured Offshore Division has 
closed the offices which had been in the Port of Wilmington, 
North Carolina and in the Port of Savannah, Georgia. (J.A. 
55a) There has also been a downgrading and an elimination of 
positions in the Offshore Division. One job was eliminated ir 
the Port of New York, and one was downgraded. (J.A. 553) In 
the ports of Providence, Philadelphia, Baltimore, and New 
Orleans, there was a downgrading of one position each. (J.A. 
55a) 

Similar basic structural changes took place within two 
other divisions of the Union over this five year period. The 


former Inland lecals, by two separate referendum votes, have 


consolidate’ into two regions; the West Coast Region and the 
East Coast Region of the Inland Division. (J.A. 52a, 53a) 
This resulted in the elimination of the separate Inland locals 
as was the case with the Offshore locals. The Pilots locals 
also conducted a referendum, voting to adopt a set of by-laws 
and forming the new Pilots Division, composed of all of the 
former pilot locals with the exception of two in the Panama 
Canal. (J.A. 53a) These former old pilot locals have also dis- 
appeared. (J.A. 57a) 

With this restructuring has also come a change in the 
method by which the current Divisional officers have been 


elected. As provided in the new Constitution and Offshore 


= ' 


Division By-laws, there are no longer any local membership 
lists. All Offshore Division members now belong to the sinsle 
subordinate body of the International, the Offshore Division. 
(Pltffs' Exh. 15) All of the current Offshore Division offi- 
cers, who were elected to serve for the three year term 1975 
through 1977, inclusive, were elected by the entire Offshore 


Division Membership rather than as previously, by the indivi- 


dual Local port membership. (P1tffs' Exh. 15) 


Aside from the membership referenda creating the 
several divisions and adopting the respective Divisions' By- 
Laws, there have been three separate referenda since October 
1970 held among the entire membership of the union by which 
amendments to the 1970 Constitution have been adopted. 
(J.A. 49a, 50a, Deft's Exhs. H,I,J) One such amendment in 
1971 brought about an affiliation of the international 
Organization of Masters, Mates and Pilots with the Interna- 
tional Longshoremen's Association. (Deft's Exh. H) 

Another significant amendment to the new Constitution, 
affecting the basis by which the Union's highest governing 
body, the General Executive Board, casts its votes, became 
effective in January 1975. (Deft's Exh. J) 

By this amendment, cne major complaint of the plaintiffs 
that the three international officers exercised dictatorial con- 


trol over the Union by reason of their ability to cast weighted 


votes in the General Fxecutive Board, was eliminated. The 
new voting structure allows only one vote per person to each 
member of the General Executive Board. This amendment to the 
Constitution reads as follows: 
"In Article VII, Section 1, delete 
both paragraphs of (a) and substitute 
the fc. .lowing: 
"(a) Each me. or of the General 
Executive Board shall have one vote 
and a majority of the votes cast at 
any meeting of the General Executi ’e 
Board shall be necessary to adopt any 
resolution.' 
"(b) A majority of the General 
Executive Board members shall consti- 
tute a quorum.'" 
(Deft's Exh. 3) 

The other primary complaint of the plaintiffs, the 
increase in dues for all Offshore Division members to $300 
per annum, has also been rendered moot. In January, 1974, the 
Offshore Divison membership by ref<rendum voted an additional 
increase in dues beyond the $300 per year, in the amount of 
6% of earned vacation benefits. (J.A. Sia, Deft's Exh. K) 

In short, the five year period during which the union 
had conducted its business under the new Constitution, and 
under the several subsequent atendments to that new Consti- 


tution and under the new Divisicnal structure, has seen a 


complete and fundamental change i: the conduct of Union 


business, and a diseppearance over this five years of the 


traces of the former local set-up. (J.A. 56a, 57a) 


POINT I. THE VIEWS OF THE OPPONENTS TO THE NEW 


MENTS OF THE LABOR-MANAGEMENT REPORTING 
AND DISCLOSURE ACT, AS DESCRIBED BY THE 
PRIOR MANDATE OF THIS COURT 
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The essential reason underlying this Court's prior re-~ 
versal of Judge Knapp's judgment in favor of the defendant can 
be seen in the comments appearing in footnote 9 of the Court's 
original decision of May 28, 1974. The Court, in that foot- 
note, made the following observation: 

Voee ney the case, however, the defen- 
dant union ®fficials" stiff-necked 
refusal even to provide their oppo- 
nents access to the membership mail- 
ing list rendered the referendum 
Procedure so patently unfair that 
their conduct can fairly be deemed 
‘a denial of the [members'] equal 
right to vote in elections or re- 
ferendums' Gurton v. Arons, supra., 
339 Fiza eat 374," Sheldon v. 
O'Callaghan, 497 F.2d at B. 2283. 

Implicit in this Statement was the Court's apparent 
lief that by denying access to the mailing list, all voices 
Opposing the new Constitution had been effectively and com- 
Pletely cut off, and that no dissenting views were in any 


fashion being made known to the membership. 


Upon the issuance of this Court's Opinion, the defen- 


dant on June 3, 1973, filed a Petition for Rehearing and for 


Reheaving En Banc pointing out that the dismissal of the 


action came at the end of plaintiffs' case -hat the Union 


did not have an Opportunity to put in a defense, specifically, 


with respect to the wide distribution of Plaintiffs' local 


Union newspaper among the union membership and that the views 


of the plaintiffs were in fact being disseminated. 


Although the Petitions for Rehearing and for Rehearing 


En Banc were denied, the Court, sua sponte on June 14, 1975 


issued an amendment to its prior Opinion stating, in part, as 


follows: 


"Defendants state, however, that 
if their motion to dismiss had not been 
granted, they would have presented evi- 
dence that a newspaper published by the 
plaintiffs' local union was widely dis- 
tributed among the union membership, and 
that plaintiffs' views were in fact being 
disseminated. 


The Judgment must be reversed and 
the case remanded for further proceedings 
consistent with this opinion." 497 F.2d 
et ©. 1283. 


The Court, in its remand, was thus declaring that access 


to a mailing list in a union referendum which was not involved 


with an election of officers was not an absolute statutory 


right of the membership. * Rather, the Court was saying that 


*In view of the language of the amendment, it is not necessary 
in this brief to deal with the issue of whether or not, in the 
abstract, a union member has the right, under the LMRDA to 
access to a membership list in a union referendum which is not 
involved with an election of officers. It is the defendant's 
position that no such right exists, and a detailed review of 


(cont. ) 


the absence of access to a Mailing list did not automatically 


render a referendum invalid, but that compliance with the 


LMRD.. as respects voting in a referendum which is not invol- 


ved with an election could be found in something considerably 


less--if there was, in fact, a dissemination of views opposing 


the matter at issue, and, here, that the Local 88 newspaper 


was given "wide distribution, "** 


Following presentation of the defendant's case at the 


resumption of the trial on July 2, 1975, Judge Knapp, from 


the bench, ruled that the specifications set forth by the 


Court of Appeals had been met by the defendant Union, and he 


dismissed the case. 


After rendering his decision dismissing the case, 
Judge Knapp asked counsel for the plaintiffs to advise him 


whether or not the plaintiffs planned to appeal from such ruling 
so that the parties, in such event, could submit to Judge Knapp 


their views on what the relief should be in the event such appeal 


was taken and the Court of Appeals reversed. (J.A. L168; Liiva) 
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*(cont.) of the statute and 
of this position appear 
Rehearing En Banc filed 


its legislative history in support 
S in the Petition for Rehearing and for 


on June 7, 1973 in connection with the 
prior appeal in this case. 


** Section 101(a) (1) of the Labor-Management 


Reporting and Dis - 
closure Act, 29 U.S.C. §41l(a) (1) provides: 


“Equal Rights -- Every member of a la 
equal rights and privileges within suc 
candidates, to vote in elections or re 


h organization to nominate 
ferendums of the labor 


(cont.) 


bor organization shall have 


Counsel for the plaintiffs dia in fact advise Judge 


Knapp that the plaintiffs intended to appeal, and it was after 


such advice that on July 28, 1975, Judge Knapp reversed his 


decision and gave judgment to the plaintiffs. 

It is submitted that Judge Knapp's original decision 
was correct, and that the burden and specifications set forth 
by the Court of Appeals were in fact met, i.e., that the Local 
88 newspaper was widely distributed and that the views opposing 
the new referendum were in fact being disseminated to the mem-— 
bership. And, as Judge Knapp initially found, there was, 
therefore, compliance with the requirements of the Labor- 
Management Reporting and Disclosure Act and this Court's 
mandate, and that the new Constitution had in fact been properly 


ratified and passed. 


The Local 88 Newspaper 


Judge Knapp made a finding of fact at the July 2 hearing 
that Cartain Gaier's testimony was true, and that the Local 88 
newspaper was distributed as he testified. (J.A. Ll0a) 

Even on July 28, 1975, when Judge Knapp reversed his 


prior decision, he reaffirmed nis finding that the testimony of 
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** (cont. } organization, to attend membership meetings and to 
participate in the deliberations and voting upon the business 
o£ such meetings, subject to reasonable rules and regulations 
in such organization's constitution and bylaws. " 


Captain Gaier was credible. (J.A. 128a) 
Captain Gaier's testimony clearly showed that the Local 
88 newspaper received the wide distribution that this Court's 
mandate spoke of. This distribution, set forth previously in 
this brief, may be summarized as follows: 
- 14,000 copies printed, far in excess of the 
9,500 to 8,800 total membership of the union. 
Direct mailing to home addresses of some 2,300 


members of Local 88 


Direct mailings to home addresses of all union 


members, not limited to Local 88 membership, 
who had shipped or cleared through the Port of 
New York 

Direct mailing of the newspaper to each vessel 
under contract with the Union, with the number 
of copies sent to each ship reflecting the 
number of union members serving aboard the 
vessel. 

Bulk mailings to each of the union's locals. 
Bulk mailings to United Seamen's Service Clubs 


throughout the world. 


An examination of the Local 88 newspaper (Deft's Exh. 


E, J.A. 150a-158a) leaves no doubt that it. contained the views 


of the plaintiffs in substantial detail in opposition ‘to the 
new Constitution. The distribution among the membership, as 
testified to credibly by Captain Gaier, was in fact wide. 

It is respectfully submitted that on the basis of the 
Local 88 newspaper alone, the mandate of the Court of Appeals 
and the burden of the defendant had been met, and the decision 
of Judge Knapp awarding judgment in favor of the plaintiffs, 
should be reversed. 
The Local 90 Newspaper and 
The Local 47 Resolution of 
Disaffiliation 

At the July 2 trial, the defendant union Presented fur- 
ther evidence,beyond the publication and distribution of the 
Local 88 newspaper, reflecting additional dissemination to the 
membership of views in Opposition to the Proposed new Constitu- 
tion. Although this additional material was admitted into evi- 
dence, Judge Knapp ruled that it did not satisfy the Court of 
Appeals mandate with respect to the dissemination of Opposing 
views. It is respectfully urged that Judge Knapp was in error 


on this, and the Local 90 newspaper testimony and evidence 


and the Local 47 Resolution of Disaffiliation constitutes 


further probative evidence on the dissemination of Opposition 
views, all in Supportand in satisfaction of the requirements 


of the LMRDA, as enunciated by this Court. % 


The Local 90 membership was some 2,000 in number. 
There were 3,000 copies printed of each, issue published prior 
to and during the course of the referendum on the new Consti- 
tution. The testimony of Captain Tuttle on the publication 
and distribution of the Local 90 newspaper, was uncontradicted. 

Captain Tuttle's testimony, previously set forth in 
the Statement of Relevant Facts, was that the newspaper was 
mailed to the current addresses of ai active members of Local 
90, that copies were mailed to all Offshore, Pilot and Inland 
locals, that copies were mailed to each vessel under contract 
to Local 90, that copies were sent to United Seamen's Service 
Clubs overseas, that copies were placed on the tables in the 
various union halls on the West Coast, and that the Local 90 
patrolmen deeethotes the newspapers to the officers on each 
of the vessels which paid off on the West Coast, which distri- 
bution was to union members from all over the country and not 
limited to Local 90 people. 

Captain Sheldon's opposition verbatim letter, although 
not over his signature, was published in the February-March 
issue of The Sextant. The membership comments, which were 
articulate and strongly antagonistic to the new Constitution 
(J.A. 167a-176a), set forth a broad spectrum of complaints 
about the proposed new Constitution. The comments also were 


far from shy in tone: 
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"Now get this, Brothers, and hang 
on tO your hats. The International 
President International Vice-President 
and International Secretary-Treasurer 
will whack up the offshore per Capita 
vote with the three Offshore Vice 
Presidents. A combination of any four 
of these individuals wiil pack enough 
voting power to control the union and 
none of them will be directly account- 
able to the membership for their actions. 


e ° ° 


When you realize the International Presi- 
. dent is to be named editor of the Inter- 
national rag and will be given a free 
hand in its use, you should get the pic- 
ture. The provisions to fill vacancies 
of International Officers by General 
Executive Board action, instead of by 
membership referendum, will be further 
denial of the right of the membership 
to chose its leaders in a democratic 
fashion." (Deft's Exh. P, J.A. 175a) 


"These Constitutional shenanigans 
call for an Offshore dues increase to $300 
per annum, 

"The wage increase Planned for cer- 
tain officials, high salaried presidential 
appointees, whose main job will be to 


tighten the screws on political control 
and other extravagant excess of top heavy 


for this Proposition." (Deft's Exh. P, 
J.A. 175a) 
During the course of argument with respect to the Local 
90 newspaper, counsel for the plaintiffs argued that the Oppo- 
sition views set forth in the Local 90 newspaper, not being 


the specific views of the particular Plaintiffs in this case, 
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could not act to satisfy the LMRDA's referendum requirements. 
We submit that this contention misinterprets the thrust of 
this Court's mandate. 

Thus, for example, the plaintiffs in «hs case urged 
that the defendant union was obliged to give tn2m space in the 
union newspaper for the presentation of their views. This 
Court in its prior Opinion held that there was no such right, 
(497 F.2d at page 1282) But let us assume arguendo, that the 
pre-1970 Constitution did grant access to the official publi- 
cation to the membership for presentation of a point of view 
relating to matters submitted to referendum, as indeed, the 
new Constitution now does. (Pltffs' Exh. 2, ©, 44) 

Under those circumstances, if the union newspaper had 
selected not the letter sent in by a particular member, due to 
space limitations preventing the publication of all letters re- 
ceived, but instead printed a letter or letters containing sub- 
stantively equivalent opinions on a referendum matter, it is 
obvious that this would comply with any fair referendum require- 
ments under the LMRDA. Such a conclusion is signaled by the 
language of this Court in its prior decision wherein it stated: 

"A fair referendum under the 
facts of this case included the right 
of the members whose views were Oop- 
posed to defendants' to have an 
Opportunity to present their views 


to other members of the Union." 
497 ¥.20 at oc. 1262." 
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Surely, this would not impose a requirement on the Union 
that every letter of every dissenting union member must be pub- 
lished in the paper. It would only mean, at most, that a fair 
sampling of opposition views be published. This is exactly the 
situation with respect to the publication of The Sextant, where 
views strongly in opposition to the new Constitution were in 
fact presented to the membership. 

Given the fact that this was not an election involving 
One candidate against another, but, rather, an issue relating 
to the adoption of a Constitution, it is not the identifica- 
tion of any particular member or group of members that the LMRDA 
has concern with, but, rather, only the substantive views con- 
cerning the issue. And in this case, the substantive views 
against the adoption of the new Constitution were Clearly con- 
tained in The Sextant. 

The Local 47 Resolution of Disaffiliation, passed by 
the membership in convention on March 6, 1970 was also a clear 
example of active membership views against the new Constitution. 
(Deft's Exh. G, J.A. 162a-166a) Judge Knapp was in error in not 
considering this document, and the voice of the Local 47 member- 
ship, as further examples of satsifaction of the LMRDA require- 
ment by reason of opposition views being disseminated to the 
membership. 


It is submitted that the evidence of distribution of 
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the Local 88 newspaper, found credible by Judge Knapp, was 
sufficient to satisfy the LMRDA requirements in this referen- 
dum. When coupled with the further evidence relating to the 
Local 90 newspaper and the Local 47 disaffiliation resolution, 
it is clear that the membership was in fact well apprised of 
the views in Opposition to the new Constitution, and that the 
referendum procedures were, in all respects, consonant with 
the requirements of the LMRDA. 
POINT II. EVEN IF THE LMRDA REQUIREMENTS 

SURROUNDING THE REFERENDUM WERE 

NOT COMPLIED WITH, THE EVENTS 

WHICH HAVE TAKEN PLACE SINCE 

1970 CONSTITUTE A PROPER RATI- 


FICATION OF THE NEW CONSTITUTION, 
NUNC PRO TUNC 


enema oe 


It is submitted, from the foregoing discussion, that 
the LMRDA requirements as described by this Court, surrounding 
the Union's referendum on the new Constitution were complied 
with, and that the judgment of the District Judge should be 
reversed and the action dismissed, However, even if it is 
found that the LMRDA requirements had not been complied with, 
it is submitted that the events which have taken place since 
1970 constitute a Proper ratification of the new Constitution 
nunc pro tunc and that such circumstances, therefore, also 
warrant a reversal of the judgment below and a dismissal of 


the action. 
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We have Previously described in this Brief, from the 
evidence produced at the trial, the myriad ways in which the 
entire union structure has been changed over the past five 
years while the new Constitution has been in effect. The old 
local structure has vanished along with individual membership 
in a particular local and the election by a local of its own 
individual officers, which had been the keystone of the makeup 
of the union prior to 1970. All of the eggs over this five 
year span of time have been thoroughly scrambled. 

Moreover, and most significantly since the 1970 rati- 
fication of the new Constitution, there have been three separate 
subsequent amendments thereto through unchallenged referenda. 

Aside from the very signifcant affiliation of the union 
with the International Longshoreman's Association, which became 
effective in 1971, the amendment of January 1975, which brought 
into being a one-man, one-vote ballot on the Union's General 
Executive Board, eliminated one of the chief complaints of the 
plaintiffs to the original new Constitution, that of an alleged 
improper, inordinate power in the hands of the three Interna-~ 
tional officers by reason of their ability to case weighted 
votes. 

Similarly, the complaint about the dues increase of 


the Offshore Division to $300 per man per year has also vanished. 
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In January 1974 the Offshore Division membership voted an addi- 
tional increase in dues beyond the $300 per year, in the amount 
of 6% of earned vacation benefits. (Deft's Exh. BR, J.A. Sla) 

Thus, the major objections which the opponents to the 
new Constitution had raised in 1970, and which they desired to 
make known to the union membership in that referendum have, in 
the fullness of time, been met by remedial subsequent amendments 
approved by membership referenda. 

Moreover, since the 1970 referendum, there has been an 
almost compiete change in the Union's hierarchy. 

The three 1970 International officers, O'Callaghan, 
Crooks and Caldwell, named as the nominal defendants in this 
lawsuit are now all out of office. (Captain Crooks died in 
1970). Frank Scavo, an Opponent of the new Constitution and 
Secretary-Treasurer of Local 88 at the time of the referendum 
(J.A. 150a, 152a, 153a, 158a) is now International President. 

If objectionable Parts still remain in the new Con- 
stitution, as amended to date, there is provision within the 
Constitution for orderly amendment thereof (Pltetis’ Exh. 2. 
Article X) which, in fact, has taken place three times since 
2970. 

With the total change in International officers, and 
with an almost complete change in all of the union's other 


elective offices since 1970, an entirely different union 
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hierarchy now exists There are no incumbent union officials 
who carry the “stiff-necked" taint attributed by this Court to 
these 1970 International officers. Under the new Constitution, 
the membership now has the right to fair and reasonable access 
to the Union's newspaper for presentation of views regarding 
Matters submitted to referendum. (Pltffs' Exh. 2, Article xI, 
Section 5) 

It is submitted that these events, the Passage of five 
years and, in particular the three amendments to the 1970 
Constitution, all or individually, constitute a proper ratifi- 
cation of the new Constitution mune pro tunc, and on that 
basis, the judgment of the District Court should be reversed, 


and the action dismissed, 
CONCLUSION 


For the reasons stated, it is respectfully urged that 
the judgment of the District Court be reversed, and that the 
action be dismissed. 
Dated: New York, New York 

November 5, 1975 ’ 

Respectfully submitted, 

MARVIN SCHWARTZ, P.c. 

Attorney for Defendant-Appellant 
243 Waverly Place 

New York, New York 10014 
BURTON M. EPSTEIN 


Of Counsel 
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DAVID JAFFE NEW JERSEY OFFICE 


24 SALEM STREET 
ERNEST ALLEN COHEN ee HACKENSACK, 07601 
DAVIS CRYSTAL (201) 342-8030 
JAY A. KATZ 


CONNECTICUT OFFICE 

ALLEN 8 BRESLOW areas Nl PROSPECT STREET 

ROBERT J. KIGGINS STAMFORD. 06900 
(203) 389-3327 


January 15, 1976 


Hon. Constance Baker Motley 
United States District Judge 
United States District Court 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Hodgson v. International Organization 
of Masters, Mates and Pilots 
j2 Civ. 5032 


Dear Judge Motley: 


In response to the letter o 
Dennison Young, Jr. 
by Burton M. 


As set forth on Page three of Mr. Epstein's letter, our 
clients Frank T. Scavo and Gerald Johnson have been elected 
President and Executive Vice President of the International 
Organization of Masters, Mates and Pilots. We believe that 
the intervening election should be held by the Court to moot 
the challenge in the above-captioned case and we believe that 
the Steel Workers case cited in Mr. Young's letter supports 

€ position set forth in our prior 
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Hon. Constance Baker Motley 
January 15, 1976 
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Memorandum of Law to the effect that a subsequent intervening 
election neither automatically has the effect of mooting a 
challenge by the Secretary of Labor to a prior election nor 
does the contrary automatically follow. As we pointed out in 
our prior Memorandum, the Glass Bottle Blowers case held that 
on the facts of that case the subsequent intervening election 
should not be held to moot the challenged election in view of 
the fact that the intervening election was tainted by the mis- 
conduct in the prior election. Thus, in footnote 3 of the 
Steel Workers case, the court stated "there appears to be no 
substantial reason for distinquishing this case on the ground 
that the complainant himself has secured the office in the 
second election that he sought in the challenged election." 
This was clearly true in the Steel Workers case, as the basis 
of the challenge was that 96.5% of the Union's membership was 
ineligible to hold office under the eligibility requirements 
of the Union as a result of meeting attendance requirements. 
These same requirements applied in both the challenged election 
and the subsequent election and therefore, it is apparent that 
both elections were tainted by the same illegality. The fact of 
the matter is that the subsequent election in the instant case 
was totally free of any taint whatsoever. 


Subsequent to the challenged election, substantial changes 
were made in the By Laws of the International Organization of 
Masters, Mates and Pilots, specifically including matters chal- 
lenged in this case. Moreover, the issue of the use of the Union 
newspaper for campaigning purposes which is basic in this case is 
totally absent with respect to the intervening election. Inasmuch 
as the incumbent President and Executive Vice President who were 
the beneficiaries of the alleged illegal campaigning in the 1971 
election lost the 1974 election, it is clear that any tainting of 
the 1971 election was overcome in the 1974 election. 


The Steel Workers case specifically deals with the question 
of whether there is a "substantial reason" for mooting a case 
based on an intervening election. Although the facts in the 
Steel Workers case presented no such substantial reason, it is clear 
that the facts in this case do present an extremely substantial and 


JAFFE COHEN & CRYSTAL 


Hon. Constance Baker Motley 
January 15, 1976 


Page Three 


and persuasive reason for holding that the case is mooted by 
the intervening election. 


With respect to the AGVA case, cited by Mr. Young, my clients 
take no position whatsoever. For the reasons set forth above, and 
set forth in our Memorandum of Law, it now is clear that the chal- 
lenge to the 1971 election should be dismissed as moot. My clients 
no more condone any misconduct which may have occurred in connection 
with the election of 1971 than did the members of the International 
Organization of Masters, Mates and Pilots in ousting the principal 
beneficiaries of such alleged misconduct. The intervention of the 
Court would be superfluous and mischievous where the Union has 
cleaned its own house. 


In the event, however, that this Court should determine that 
misconduct occurred in the 1971 election and that, despite the 
outcome of the 1974 election, nonetheless, the issue has not been 


rendered moot, then it is respectfully urged that any new election 
ordered by the Court be the next regularly scheduled election by 

the Union in 1977 and that the results of the 1974 election continue 
pending the conclusion of such regularly scheduled next election. 


Respectfully, 


JAFFE COHEN & CRYSTAL 
Attorneys for Frank T. Scavo, 
Gerald Johnson and Timothy 
Brown as Amicus curae 


EAC:lcs 
cc: Dennison Young, Jr. Ernest Allen Co 
Marvin Schwartz, Esq. 
Mr. Frank T. Scavo 
Mr. Gerald Johnson 
Mr. Timothy Brown 
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LAW OFFICES 


MARVIN SCHWARTZ, 


243 WAVERLY PLACE 


MARVIN SCHWARTZ NEW YORK, N.Y. (0014 
BURTON M. EPSTEIN ‘ r 


(212) 691-2280 


December 3, 1975 


HAND DELIVERED 


nvincy 9 CHAMBERS 


Hon. Constance Baker Motley os hems 
United States District Judge 
United States District Court 
United States Courthouse 
Foley Square 
New York, New York 10007 
Re: Hodgson v. International Organization 

of Masters, Mates and Pilots 

ié@ Civ. $031 (CBM) 
Dear Judge Motley: 

This letter is sent in brief reply to the letter to you 
dated November 25, 1975, from Dennison Young, Jr., the Assistant 
U.S. Attorney in charge of the above captioned case. 

The cases cited by the government add nothin. further 
in support of the arguments submitted by the Department of 
Labor, and, more significantly, add nothing to rebut what the 
defendant Union has heretofore set forth in opposition to the 
government's Motion for Summary Judgment and in support of the 
Union's independent Motion for Summary Judgment dismissing 


the lawsuit. 


The opinion of Judge Lasker in the AGVA case, 74 Civ. 


3004, is not only not controlling of the issue, but is readily 


distinguishable from the case before Your Honor. 


Hon. Constance Baker Motley December 3, 1975 


A simple examination of that part of the material sent 
by candidate Singleton, quoted by Judge Lasker in his decision, 
clearly shows the material there to be completely different 
from the material in the instant case. The passage quoted by 
Judge Lasker, which he found to be clearly "campaign literature" 
reads as follows: 

"Do not allow these ‘Office 
Grabbers’ to insult your intelli- 
gence with ‘Election Promises' 
they make in order to gain your 
support." (Opinion page 1) 

A review of the materials alleged by the government in 
the instant case to be campaign literature shows that they in 
no way approach the clear campaigning aspect of the Singleton 
material found in Judge Lasker's case. 

Moreover, as we have pointed out at great length in 
our prior papers, the documents here complained of pertained 
directly to a matter of vital significance that was contem- 
poraneously going on within the Union <- the balloting on the 
proposed affiliation with the International Longshoremen's 


Association. This second factual difference further removes 


the AGVA case from having any relevance to the case befor2 


Your Honor. 


Hon. Constance Baker Motley December 3, 1975 


The Steel Workers case from the Seventh Circuit re- 
ferred to by Mr. Young similarly adds nothing further to 
support the government's position. 

As footnote 3 indicates the issue of mootness was not 
litigated by the parties but was raised sua sponte by the 
Court of Appeals. No argument was presented by the defendant 
Union on the issue of mootness, as the defendant Union has 
done in this case. The Seventh Circuit in the Steel Workers 
case simply cited as its authority on the issue of mootness 
the Glass Bottle Blowers case, without going into any dis- 
cussion of the principles enunciated in that case. 

We would also like to bring Your Honor up to date on 
the results of the run-off election for the positions of 
President and Executive Vice President of the Union which was 
still pending at the time of submission of the prior papers. 


In the run-off election, Captain O'Callaghan, the 


incumbent, was defeated by Captain Frank Scavo, and Captain 


Caldwell, the incumbent Executive Vice President who ran on 
the C'Callaghan slate was also defeated. Thus, the intent 

of the Glass Bottle Blowers case has in fact been fulfilled 
and vindicated, since neither of these incumbents was in fact 


able to perpetuate his control in the succeeding election. 


Hon. Constance Baker Motley December 3, 1975 


The Union's arguments in Opposition to the Department 
of Labor's Motion for Summary Judgment and in Support of its 
own independent Motion for Summary Judgment Dismissing the 
Complaint remain. meritorious, and it is respectfully urged 


that the Court render its decision dismissing this case. 


Respectfully yours, 


MARVIN SCHWARTZ, Attorney 
for Defendant Internation 
Organization of Masters, 
Mates and Pilots 


By: | lag 


urton M. Epstein 


BME: eml 


CC: Dennison Young, Jr., Esq. 
Ernest Cohen, Esq. 


Letter dated November 25, 1975 to Judge Motley 


United Stutes Department of Justice 


UNITED STATES ATTORNEY 
SOUTHERN DIstRICT oF NEw YorK 
UNITED STATES COURTHOUSE 
FOLEY SQUARE 
NEW YORE. N. Y. 10007 


November 25, 1975 


BY HAND 


Honorable Constance Baker Motley 
United States District Judge 
Southern District of New York 
United States Courthouse 

Room 2001 

Foley Square 

New York, New York 10007 


RE: Hodgson v. International Organization 
of Masters, Mates and Pilots 
v. 


Dear Judge Motley: 


The Government, as you know, has moved for summary 
judgment in the above matter. Pursuant to 29 U.S.C. 
§§ 481, et seq, we seek a court-ordered, new election 
of union officers supervised by the Secretary of Labor.* 
Our motion focuses on five of the many violations the 
union committed during the course of the 1971 election. 
We need show that only one such violation occurred and 
that it may have affected the outcome of the election, 
for the Court to grant the Secretary's motion. 


In response to our initial motion papers, you may 
remember the union cross-moved for summary judgment. 
It did so with respect to certain additional violations 
the Government alleged were committed but for which the 
Government found no need to seek summary judgment. By 
letter of March 3, 1975 Your Honor agreed with our suggestion 
that consideration of the union's cross-motion be held in 
abeyance pending a decision on our summary judgment motion. 


¥ The present Secretary of Labor 1s John T. Dunlop. 
May we request that pursuant to Rule 25(d), Fed.R.Civ.P. 
the caption of this matter be aoa PP to reflect the 
name of the new Secretary as the plaintiff. 


10 


Honorable Constance Baker Motley 


Since only one violation need be established it was 

in the interest of judicial economy and in the hope 

that this union could be set on a more normal course 

as quickly as possible that we recommended we proceed 

in this fashion. Since then all further legal proceedings 
on this case have been held in abeyance pending the outcome 
of the Government's motion. 


We are now informed that Your Honor has established 
a pre-trial schedule for a number of cases on your docket 
in anticipation of bringing those cases to trial begin- 
ning April 1, 1976. In view of our summary judgment 
motion and the above-mentioned stay of legal proceedings, 
it occurs to us that our case against the IOMM&P must 
have been included inadvertently on your list of cases 
subject to that schedule (#6 on the list). Certainly, in 
the event summary judgment were denied, the Government would 
abide by a similar pre-trial schedule if the details of your 
opinion warranted such effort. We continue to believe, 
however, that our motion is exceptionally strong and should 
be granted, and that there will be no further need to engage 
in elaborate, possibly acrimonious, and further delaying 
pre-trial efforts.* Unless we hear otherwise from Your 
Honor we are inclined to continue to await the outcome of 
our summary judgment motion. 


Additionally may we take this opportunity to bring to 
your attention opinions in two cases which may be of further 
assistance to the Court in deciding our mction. One is 
Brennan v. Local 3489, United Steelworkers of America, et al., 


a 2 , TR.R. t z. : p 
Opinion attached) decided August 5, 1975 by the Seventh 
Circuit. The other is a memorandum opinion by Judge Lasker 
handed down in a case styled Brennan v. American Guild 

of Variety Artists, AFL-CIO, 74 Civ. 300 a Me 
(Opinion attached). Both cases further support various 


points we stressed in our motion papers. 


*” Before maxing our motion you may recall the Government 
had to seek the assistance of the Court on four separate 
occasions in connection with different aspects of discovery, 
three times by Order to Show Cause. 


r,s PC tn | 


ee a! 


Honorable Constance Baker Motley -3- 


The Seventh Circuit case supports our legal position 
that intervening union elections unsupervised by the 
Secretary do not moot cases challenging prior elections - 
and this is so despite the fact that incumbant officers 
may have been voted out of office in intervening elections 
or even if the complainant who triggered the Secretary's 
action in the first instance may have been voted into 
office.* Local 3489, slip op. at S..3, R.2. 


Judge Lasker's opinion granting summary judgment for 
the Government strongly supports our positions regarding 
the IOMM&P's "Newsletter" and "Eleven Pledges", that these 
documents were in effect campaign literature distributed in 
violation of 29 U.S.C. §§ 48i(c) and (g).** In the case 
before Judge Lasker, as in the instant case, the materials 
distributed by the defendant union were held to be campaign 
literature in the context of surrounding events and by the 
character of the material itself. 


The Secretary feels strongly that despite the fact 
that the defendant union has conducted an intervening 
election, the instant action should go forward.*** [In 
this way, the Government ensures as best as possible that 
the purposes of the Labor Management Reporting and 
Disclosure Act are fulfilled and honors the faith union 
members have that an impartial Secretary will pursue 
these matters to a just conclusion. 


ee Point of our initial Memorandum (filed December 
17, 1974) and Point II of our Reply Memorandum (filed 
May 23, 1975). The instant action challenges the results 
of the 1971 election. The union did conduct an unsupervised 
election in 1974 whereby some of the incumbants from 1971 
were ousted. As elaborated upon in Point II of our Reply 
Memorandum the results of the 1974 election have no bearing 
on the instant case. 


** See Point II of our initial Memorandum and Point III of 
our Reply Memorandum. 


**k In passing we note also that a second action brought by 
the Secretary contesting certain aspects of the 1974 IOMM&P 
election of officers is before Your Eonor as well (75 Civ. 
2095). Pre-trial proceedings thereon have been held in 
abeyance too, for there would be no need to pursue that case 
if our summary judgment motion herein is successful. 


Honorable Constance Baker Motley -4- 


If we can offer any further assistance, we of 
course will be delighted to do so. 


Respectfully, 


THOMAS J. CAHILL 
United States Attorney 


By: dl Creer, oh a Ha 


Assistant United States ttorney 
Telephone: (212), 791-1969 


Enclosures 


Cc: 


Marvin Schwartz, Esq. 
243 Waverly Place 
New York, New York 


Earnest Allen Cohen, Esq. 
Jaffe, Cohen, Berman & Crystal 
275 Seventh Avenue 

New York, New York 
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LASKER, D.J.« 
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The motion for summary jucgment is granted. 


Z185a 


Counsel fer the defendant Rio has indicated by letter of 
December 20th, that he does not ovopose the motion. De- 
fendent Singleton submits the affidavit of her attcrney 
in opposition to the motion. He contends that no viola- 
tion of the statute has cccurred because the mailings by 
her: 

1) were not campaign literature; 

_2) were sent as report and comment to the member- 

the Union; ie 

3) were sent as part of the usual newsletter 

te the members | 

sent 

holding of th 

5) were i nti i t election 
which time is so far in advance oz the election as to 
‘have no effect on the electicn. 

The arguments are unpersuasive. 

First, the material issued by Singleton clearly 
was campaign literature as is indicated, for example, 
by the following passage: "Do not allow these ‘Office 
Grabbers' ; your intelligence with ‘Election 


Promises' ; make in order to gain your support.” This 


colorful e*° srtation clearly contem” ates the election 
‘ 


to come, which all the parties were keenly aware was 
alreacy in the cards. 

Second, the character of the material is not 
merely that of a report and comment or part of normal 
newsletter. See Yablonski v. Unitea Min Worker f 
305 F.Supp.868, 871 (D.D.c. 1869), Wists +. 

Workers Union of Pla.,, 272 F.Supp. 31 (8.0. 

Union, Loca 

Le69 {(S.DiN.¥. 
was issuee in advance a. ex to hold a new elec- 
tion, or some months bg the scheduled election date 
is no defense under the tut Where the material 
issued is clearly of an ioneering character, it is 
not redeemed because : : © Out well in advance of 
x 

the election. iP 

Singleton's final assertion that her alleged 
violation of 29 U.S.C. §481(c) is cured because Rio under- 
took similar conduct is without merit. It would be an 
ironical constructicn of the statute to permit rival candi- 
dates to use union funds improperly at the expense of the 
members whom the statute was intended to protect; and in 


any event, the failure to establish machinery for distri- 


bution of campaign literature by other potential candi- 
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fe Stpp. $27,45.D.N.¥. 1967). 
Sunmary judgment is granted holéing defendants 


and 401(c). In the event that either individvel defendant 
objects to the form cl judement enclosed in the letter of 
DecermS er 18th of plaintiff's counsel, he or she shall 


submit proposed ccunter-judoments within five days of the 


filing of this memorarnéun. 
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CUM MinGs, Cirenit Fuacw The Seeretary of Labor Sled 
this attion for declaratory and injunctive relief! pursuant 
to Tithe IV of Vee Lahor fe oe ent Reporting ail > 

eis Haeure Act (*Act” or “IAUROA"), 221 A.C, 9 401 - 
any —6¢-se7. ‘The complaint ailenen that a June 22, 1970, eiee- 

*. tion cf officers ‘ot. defendant union was void necause the 
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et ® Senter Disirict Judea” he Sam Perry of the Nerthern District- of 
ee Dinois” was silting vy dicesimation. ae i - 
=~ 3 Local Bio, United hpara kers of Ameri ca, AFL-CIO. Subsequently 
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ae C10, ‘intervened as an additional cefenusat. te 
is eit e 
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From: June 167 to May WTO tiw Bocal Vhien cone - - 
» Tame = Beteal 2s Monthiv meciinegs, with an averace attendance 2 


ele OO ST teriers per wieeting As a result of he hieotine : 
--  . 0-7 2 tktetdance rile, Yi5S2 af the Local Union's Ineinhership — 
cin ee eee Mclixible to hold aitiee. Ten of the. 23) membhors who 


a ee found eligihle were incumbent affice holders. Follow. 

- ~ wing the May 17, 1070, nomination meeting, two of the- 
~~~ = NOMInees were infornied that they were inelizible for TT) i 

2S Ofiice Leeause they had attended an insuficient minher of 

>> union meetines, Ultimately, there were only 1 candiclates 

a > 20n the hallo riuinings for “ten offices wil xix of these 

— 7S... «eli dates tun vuopposed, coe re 


- «+> ~-After the June 22, 1970, Clection of officers, | 
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Jermard + 
nl - Prye. a defeated candidate fer the presidency, filed a 
-.2° Protest with the Lorn} Union, Claiming that the Ineet. 
a = [27 Ing_attendance role Wits Wireasonabie and that the vote 
gus 74, ~. =-had nut heen by secret ballos, The Union denied his protest 
Po) eee ie. appealed to the Suternational Cnion's executive 
TS Board. Geeause his Protest was not acted upon by the 
lt os Mxeeutive Board Within Uhiree months (29 ULS.G, & 48e05) 


Coca . ° . . . 2 
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al. ak ee ee. Prompting the present litigation, A a 
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The district” court filed an areporied memorandum 
Opinion ia faver of defendants. In ifs opinion, the court 
Stated: . = ee - - 


- se Oe mecting attendance qnalification * %-* jg desizned 
~~ = (9-01) figure that candidates Have -demonsteated an 
~- = interest in union aitairs prior to election and are 

- therefore likely to Continue to do so, if elected, anef 
. (2) that canikdutes will, if Clacted., he alle to more 
. Knowledgeab!y fulfil their duties.” , 


& Pheretore, the court emneluded that the Metin attendances 
tule was a reasonable qualification within the ineaning 
“Of Section 20L(@) of the -\ct (note 2 SUpTO). he court 
also held that tiie Union's radure to Provide Voting boats: 
or other neans of iMsuring Scercey during the volins did 
not violai¢ Section 40] (is) of the Act (idem), eniphasizing 
that “the, Gvidenee cid not indicate that the -lack of a 

- - Voting Iooth (subsequently aequired by the lecal union | 
~“ ar Similar pparatis for seeret voting inay have atiected 
the Outcome of the election,” a, - 4 


Reasonabloness Of Atlendance Requirement 


~ As noted, » Member of the Cefondant inion is - ot 
-_+¢lizgihle for cleetion (a offieo Ualess he has attended 18 
of the 36 recular monthly mMectinres Preceding (he cleelion, 
unless anion activities or Worlans heurs eroventad at. 
tendance. ‘Sis requirement Mist be tested jn Lizht* of 
Section 490166) of the Act, which makes every Denher 
int Sood © stinclinse” eReihie for Ace, subieet to Section 
HOF of the Act “and to reasonable Teal feations wuvormly . 
~imposed,” Section 504 prohibits members of the Cyn. 
niunisé Party ane persons: convicted of ceriun crimes 
Frou “holdin ofien unless Certain conditions are met 
-9 U.S.C. s vot). This PCOBION is ios WVU! Fi thin 


tpPpeal. -Further harrowins tho issue, the Seerestary doeg * 
* = hot—seriously contend -tha: the 18 of. 216 cule was not 
~ unifornily applied. Thus the (uestion hetore us js Whether 
~_ ie meeting tttendance rule ds a reasonahlo qualification. 
‘We hold that it is HOG =~ ate -- 


” + ihe Constriction Of Seetion 101 (e) -wits alzo-iwtore 


~ US in Brennan Ve Lielenendent Litt Trach Puilders Chon 
~ - 490 log 415, 217 (7th Cir. LT+). Applying the adinoni- 
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tion-in Tirt: y. Hotel, Melel & Club Einployees Caion, 
Locat 6, GL U.S. 492, $99, that “Congress piamly did not 
intend that. the authorization in § 8UL(O) of Creasonable 

qualifications uuiformiy Anpused’ should be given a broad 

reach,” we heki that it would not he a reaagnaole quali 
~¢ation to bar a wember from cligibility for odice where 
~ he was discharged by an employer and was actively 


“Contesting the discharse. | - : 


In Motel Kinployres, Bie Sifpresae Court struck down 
teunion by-law which required Wiaior ofice-halders toa he 
“selected from aneniters who jiad previously been cilice- 
holders. ‘To support Uus conclusion, the Court relied on 
the lesislative ‘uatory of Section 40l(¢) and its word. 
ing that “every mernber in Sood standing siiali be eligible - 
cto be a candidate and to hold oifice * * 7." In so ruling, 
‘the Court stated: ; => ee age ce 


“This ‘conclusion is buttressed by other provisions of ~ 
the Act which stress freedom Of inembers to notue ~” 
~ inate candidates for ofice, Unduly restrictive can. 
didacy qualilieations can result in the abuses of en. 
‘- trenched jeadership that the LMR was expressiy 
-enacted to curh. Che cheek of coniseratic elections as 
¥ preventive measure is serlous!y jeupeaiced hy cane - 
didacy qualifieations which slostandally deplete the 
ranks of these who might run in Opposition tu ige- 
-  cumbents.” SOL CLS, al uy! - aie se be . 


_ ~ Later in the otei Employees Opinion, Justice Brenan? 
Observed that heenuse the objective of- Tithe: IW of the 

et (29 U Sac $§ 491-482) is to insure froe wid demuerntie 
elections, it was plain that a cantidsey dimitation render. - 

_-ing 939 of union thembers incleihle tar offeo “Can 
hardly be -a reasonable qualteation.” GOL-U.S. at 502. 

oo eLlere the meeting attendance rule Gtequaliiod O6.5°7" of . 
“a. = the Local Enion's nembership: from-olee, so that itv — 


— -i-7 cannot. be. deemed a reasoniuble: quaiiication either, Wen: _ 


= “Note 8 has bee omitted from the formizoing quotation: it cited 297 
: USC. §$ 43100) and “11(a) (1) as provisions stressit members’ freedom 
- fo nominate caniidates, - see ae 
“ -- SOF the Union's 640 members, ons member was found ~elicists hv a 
~ cambination of meeuay attendance: aint woaric eredits, and 22 members 
were eligible by victue cf meetaw vtteneaney alone. This rvsuited in 
~ disquaiilying 96.55% ot the Membersiup at this election. 


+" ee werewe eum we cece eee 


“teed not devide whether 1S of 26 ealw. fa ‘per xe 
Wareasonanle hecause its effect of severely restricting 
he manier of Potential candidates for WGN oitice shows 

= -it_ to he cCleariy unreasonable in this case, lurthermore, 

7 We note thet of the 23 persons found to he ¢livible for 
-_.— Office in the G8U0-person Local, ten were incumbent office. 
~~" Spholders, Shace Section zUi(e) was intended to curl the 
~ = Possibility of abuse Dy an cuprenehed leadership, whether 
~ henevolent or NOW” 2 restriction that results in alinoest 
ce half of those eligible to he candidates in & iocal of this 
=_--xiz0 also being incumbent ollice-hollers is surely stspeet. 


+= 


~ 


= = No particular percentage jy atecorled talismanic prop- 
¢rties under the Act. so that the courts aeed not hold a 

union rule or combination of rales fiat Fails to qualify 

_asuch an arbitrary percentage of members as potential can. 
*-didates ner se Unreasonable. Rather. the entire fact situa- 

- - ton surrounding the election is to be examined in raking 

= Stlie reasonableness datermination, rege 20 ChB 1p § 452.58 
stat, (1UR. or course, iF a very irish Ppereentise of the Nei 
~~ bership is disqualified from SeeKie union olive lis a 
rule, as was the situation here, that Fact alone MAY Pst ey 
“at finding that the rule is unvessonaiye, AS stated iy 
Judge ‘one in Brennan vy, Loeal 3911, Cuitel Steelworkers 
of america, 372 Sapp. 96t, got (Df. 10723, te 
View of its decision in Mate! Lmplayecs, “It seems enypar- 
"ent that the Supreme Court Woukt not regard the Steel. 
-_ Workers meeting attendance requirement iy its present 
2 form as a reasonable quatikeation.’™ Had alee eee 
SS es Seat Toe 
-§ Hotel Employees, Supra, at 503. a a iy ee . 


FR 


— ~“TIn Local 3911, Judes Tone reudered judeoment fae defendant union 


—_beeause the Plants nad noe faiiied the SQtutory intrastuuen xe 

——rhaustion requirements, Bocsitser of the sesuoilite Cf reversal hy a 

2 ing Feviewing court, the ten distvies MATS ireicuted haw he wanid have 

“et —uled hed he -teached dig inerin, Finds tap Supreme Csurt’s Hucel 

Limpleyees deosicn COnsSOUING, ie lield chat tre Mscualtheation of 24.7% 

“ef the Memoersius duc tg ths id of 38 male proved the rule unreason-~ 
=Table uncer Seczio:- sUlCe). 272 Sune. ot 57. Z ee eee : 
.~ - _ This: facet of the tesision in Local sys! “NS Cited with agpraval in —- 

= Brennan v, Local Union Na. gy, Prternationnal Brothernand of Teams 

Sters, A494 Ftd 1402. 1Arelicd (D.C. Cir. 1073). where the Court of 

~ Appeals for the District of Columbia abioned tae ruling Of the dis 

a Meeuns Aenaances Pmeticement, vhicen ‘sqealuiod 

TSM potential candidacy, could noc be anniied 

The court nation. but did nat tolow, the contrary 

iN Brenuan ve Lorel S724. Unieed Stevlworiers of 

Pod 88 (sth Cit. 1973). Likewise, to the extent that 
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Reger Te en ae 


a ~ Re the disteics court recognized, the LIIRDA "was 
+> GNpressly Gnacteri to curh the ahitses of entrenched lealer. 
 —lidttp.” "The dotendunts’ necting attendance rule per- 

peltties that abuse on Gie facts of bis case: Becnuse 
“of the rule, Members ot the defendant Local Who wixl to 
~ TUN tuainst lneumbent officers misht have to nlan their 
= Cluparens IS months Ohead of the trienuial elections in 
. order to acquire 18 attendance crits. The need cor such 
_ ‘long-range planning would help to keep inculubent lea ers 
In Oe, Caions uncoubtediy have Members with thre 
requisite skiils to hold Office who have Leen stuticuently 
Content with the directions takéa by the union jeader- 
ship for a time so that they felt no need to participate in 
routine mectings. Yot the 1S of SG rule could prevent 
such members from becoming candidates even where thes 
had been attending all the mMeclngs and actively op- 
posing the policies of the incumbent officers for over a 
year. Murcover, new Members can quality as members 
In good Standing arter two years, Lowever, in orler to 

~ challenge Inctunbents, they would have to attomi’ TS out 

Of 2 meetings in those tWo Years. Again this require. 

“ment avers instumbents, ie es & 


Defendants arene that the Secretary's position con. 
idiets a provision ia Ws manual on ie cei. he siveet 
-uswer is that the manual js now Olisvlete. See LU CLR. 
$.. 452.38 (1974). In tay event, the meetine attendance 


T (Continued) - ae ; - <n ‘ 
Local $724 is inconsistent with our decision here (in Leesi 9°21 only 
84.8% were disquatiaed by the is of 35 rule), we Tesmeettully disacrrey 
with the Sixth Circuit. Wirtz v. Local 152. Giess Botzle Hlonwore elas nt, 
405 F.2d 176 (3d Cir. 1006), on revand from the Supreme Coure, 259 
US. 463, also appears ty be in conflict with the Sixth Circuit, although 
in Local 15? the fats luivolved a 75% attendance requurement over two 
~ years that disgualified J7% of the union membership, so that it micnt 
~ be distin= ‘isiied on both the face of the rule snd its Practical eect 
from Lecui S724, | - oe ue 
SLMRUA Taterpretive Manual $ 422.256, which Provided: an 
+ #"PARTICIPATION IN UNION AZFAINS" ‘ ee 
“Qualifications Yeasonadiy Gesi:med to assure that candidates huve 
Participated in the atsirs of the union and are suilicrently familiar - 
with the industry in whier (Ae union onerates would roc ke cone i 
“Bidered Unreasonable in ordinary circumstances, if unilorsly ime 
posed. In- the absence of Knowledge of a7 Special circumstances 
which cast doubt Upon the validity and reasonavieness of any of 
the qualifications they are not to by considered unreasonavie in 
-themselves.” _ a mad : 


"Teng 


ride at issue here Uequalified a very high pereentaze of 

the membership from hulding office, thus constituting “spe- 

— wlabeircimstances wiuch cast donbt upon the validity and 

>.> reasonableness” of Che rule within die guideline expressed 
~ =. in that manual. ; 


-2 2 Defendants also rely upon Section 422.206 of the same. 

-Obsolevte manual whieh provided that a two-vear-SuSe inect- 

- ing attendance requirement was not unreasonable. ‘Che 

| Seeretary has explicitiv dbauddace this position in a new 

“regulation which provides that tue reasonableness af a 

-Tvetiog alienckuiee rule imust be detenuined “in the Hehe 

of all the eireumatances of the particular case. including 

7°)" the awaber or percentice of meimbers who would be 

rendered ineligible oy its application.” 20 ChE § 452.08 

(1074). Vhis regulation therefore reinforces the Neere- 

~ tary’s policy “twpitied bv the filing of this lawsuit. More- 

over, since the three-year cule can be 50So harsher as to 

the miuanher of mevtings which a member must attend to 

qualify Tor afice and as to the time iimitations imposed 

ow his decision to seek office, the reasonableness of the 

two-veae rule doves not detertsine the reasouableness of 
the three-year rule. | ge ee Spe ee 

As in [folel Lanploures, defendants attempt to defend 

- ~thedr restriction by various argnmeat ja its favor, ‘I'hus 


sae 


— they assert that thev are attempting to insure thet ean 


— didates have demonstrated an interes’ and covceen ia urfon 

=) prohiems and would be suficiently familiar with then te 
“Pull the duties ol oihee. oSunilar arguments were ree 
jected in Jfolel Hiaployees where the Court noted that Con. 
~yress desizned Title UW sto curh the possihititw of abuse 

— 27 =bw benevolent as weil as conalevolent entroneliect leader. 


_- oship’ (30k EGS. at S05). Defeulants also assert that the 

eenecling attendance mde fosters large turnouts at union 
niechiiies., ~ Llowever, aces: 

= —the average imectiny attendanes of this- Union was 47 

_ -fiénthers out-of GGO. Seeh air attetidance -reeard would 


wah 


“eerhainiv not-justicv. disqualitving 98.55e of members) —- 


_tfom holding office, es a OW eg 


= ~ *Stibparaccaph -(b) of the same reytilation summanzes several Gourt 
“Heessions holding paruculuc meeting. attendance scequirerneats to be 
~- wnreasenable. - : “a - “4 


Lt ge 


163 


- Ta the court below, the Secretary showed that only 
ane othee national udon has specified a three-year period 
during which 2 ieeinber immnst attend a specified munber 
OY tavetings to qualify for candidacy. Sureiy this statis. 
‘tic belies defendants’ claua diat the mle in Question is 
necessary tO assure competent union leadership. ‘Lhe 
Fight ot members to nominate and vote for candidates of 
their choice (20 U.S.C. $$ 411 (a) (1) and 401(6) ) would 
“he sevivusly diluted if this rule were to be ganetioned. In 
our view, It is nol a “reasoifable qualification” for oflice 
under Section 4Ol(e) of the Act. : co he 


Muainlenanee of Secret Ballot 


The Seeretary also armues that this election should be 
‘set aside and a new supervised election ordeced undek 
Scetion 402(c) of the Act .(z9 U.S.C. $432(¢)) on the 
additional: grouul that this Local Union failed to eieet 
its officers hy secret ballot in viointion of Section SOL(h) 
of the Act (note 2. supra). As delined in Section a( lc) 
of the Act: Ms a0 


“Seeret ballot’ meas the expression by fatlot, voting ” 
~ wwachine, or otherwise, Dut in no event by proxy, of a 
~ ¢hatce with respect to any eleetion. © °° which is cit 
in such a muumer that the person expressinis such 
choice canrat he identisod with the choice expressed.” 
(Einphasis adiied. 29 U.S.C. 4 402(ik).) ‘ 


Under these statutory provisions, unions must run eles- 
tions that conform to the democratic principles eimbadied 
in the seerct ballot mandate. Wirtz v. Local isa, Glass 
Bottle Blowers Ass'n, supra noie 1, at 471-472 - 


see 9 


<=! This election was conducted in a GU’ x ZU" room. Several 
~sinall ddjacent rooms were not used, although available, 
* A small table vor marking baliots was placed three fect 
in. front of an elevated offeers’ bench, ‘Two members of 
the” Wleetion Committees were present throughout” the 
“O00 au. te 6:00 pan eleetion.” Most of the voting ov. 
curred during the last two hours of the day, whe tie 
volers were “jamied towether *% *% 4 vibow to elbow.” 


~Aipoto H0-veters were inthe room at one. tine. Maus. 
voters matcked their ballots at the aforesaid table” and 7 
_ could see each other's ballvts as they -were marked 


a - es sea) ~— ~ ps 
0 ~ « * 
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Others marked their ballots against the walls, and their 
inarkings could also be observed by voters several fect 
away. No one was seen carrying a bailot to the back 
of the hall to vote, and suine members deliberately 
. “flaunted their votes.” ‘here was no encouragement of 
=. any members to take steps to prevent otiers trom see- 
- ing their ballots. Such loose polling procedures violate 

_ the seerct ballot requirement of the Act. Jlodygson v. 
(sited Mine Workers of cdimerica, 344 FP Sunt. 17, 30 

~ (D.D.C. 1972). There was no observation of the require- 

- ment of Section 3(k) that votes be cast in such a manner 

~ that “the person expressing [lis] choice eannot be identi- 


fied with the choice expressed.” 
Defendants claim that the Secretary's position with ‘= 
respect to hallot secrecy is inconsistent with his regu- 
- lation on the subject. 29 C.P.R. § 452.97(a) (1774) DFO= .' 
"vides: : 


ae 


-— “A prime requisite of elections regulated by ‘Title 
IV is that they be held by secret ballot among the 
iméinbers or in appropriate cases by representatives 
_. Who themselves have been clected by seeret ballot 

~- among the members. A seeret ballot under the Act is 
'~ - ‘the expression by bullot, voting machine, or othemvise, 

“> > -7 but in no event by proxy, of a choice * ° * cast in 
i such a manner that the person expressing such 
choice cannot be identified with the choice expressed.’ 
{Quoting 29 U.S.C. $402(k).] Seereey may he | as- 

. .Sured by the use of voting inachines or, if paper 

~~ ballots ave used, by providing voting booths, parti- 
tions, or other physical arranzements pernutting 
privacy for the voter while he is inakiag his ballot. 

‘ The allot must not contain any marking which upon 

- ~_ examination would enable one to identify it with the 

-- voter. Balloting hy imiail presents special problems 
“in assuring seerecy. Although no particular method of 
“assuring such secrecy is nreserived, secrecy may be 
. assured by the use of a double envelope svstem for 
=". return of the voted ballots with the necessary voter 
identification appearing only on the outer envelope.” 


On analysis, it is apparent that under this revulation 
- voting booth “or other physical arrangements pemitting | 
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=_ privacy for the voter” nay he used to assure the secrecy 
- - Of the ballot, but wey Mitiet Le assured. Sincw the 
" , Use of the secret hallot is andstory and nat Optional, 
- ‘the arrangements for voting ut the June 197) election 
7. Satisiy neither the statite nor the regulation. ‘ 


a Defendants’ areument that every voter had an eppor- 

..- tinuty to make his vallot seecet by goug to an WALpO PU. 

~ i. dated area within lie larze room ar to one of the small 

~—rooms cor ly suarding tis vole fram observation must 

c~ « GL Bar sop Shulis Ve LC0ad $20. Alunidivisn Workers, 74 

Se SAM BO NR De Y. 1970). ‘The statutory mandate is 

, -_ for a vote that “cannot” be identitiod With the voter, 

an iy Many cuss, reyulriny 2 union member to make a 

steal show of securing his secrecy may he tantamount 

to indicating his vote. The Act requires a nandatore 

-..> Seeret ballot, not one pernutting a voter to mark his, 
>=. ballot in Seeret with the danger of identifieation lnplieit D 

it securing that secrecy, nt: po 


2 - dy rejecting the Sceretary’s claim that the sceret ballot 

-- Tequiremeat of the ‘Act had not been observer, the dis. ° 
= = trie’ judee wa; espechuly motivated by the fact that 
- “the evidence did not indicate that the Inek af a voting 
-bvolit or similar eppiamiius for sevret Vuliny quny hove 
affected the outcome oF the election This was con- 

-. =», APY to (he holding in Usted Lui ployees-that oneo « viola. 
=— ~fian is established! by a preponderance of the evidence, a 
_ prima facie case Has been made that tie outcome of the 

~~ Cleetion was affected. See SYL US. at 503.599. ‘According _ 
~. 10 our reading af the record, these defendants cid not 
oo Meet that prong facie case. oe eae 


~ - Fed Ie Cle V. A2fa) Provides thar 2 district eourt's 
= Inet fiindines eannat be reversed on an eal quiless found. 
nie ; ' ee cy fee il ’ 
T= dopbe elearty Vtrorgous. Wile this Court reverses (he 
sestudenient of the court below, it is not Hiecessary to hold 
= nyo the district Judve’s findings clearly erroneous. 7 
==Thhe basis tor the reversal is iewai rather than facmial, 
-2Thus we accent both the district: court's endorsement of - —- 
the parties’ SOpulation anid the facts as found by the dis- 
— enteneene ie cece tle a Nigicee: if 
= J¢Section. 402(e) of the Act recuires 4 Rew, supcevised election if a 


. ~~? 
_ —xtolation of Section 401 (mote 2 sxrra) “may have wrected ‘Re outcome -. - = 
=. -of-an election”. (23 U.S.C, §. ed (2 Ea 2 ee 

oe < - =, on 
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z trict court after the hearing. We ore overturning only 
~ the lege! conciusions that the candidacy restriction was 
~ Yeasonubie and that there was a seeret baliot within the 

Mearing of the Act. ee ae * 


_-, The order of the district cout is reversed with diroc- 
-tions to enter judzmert for the Secretary. ’ 
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Letter dated July 7, 1975 to Motley, J. 


LAW OFricEes 


MARVIN SCHWARTZ, PC. 


243 WAVERLY PLACE 


MARVIN SCHWARTZ NEW YORK, N.Y. 10014 
BURTON M. EPSTEIN 


(212) 691-2280 


July 7, 1975 


Hon. Constance Baker Mot.ley 
United States District Judge 
United States District Court 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Hodgson v. IOMM&P 
72 Civ. 5031 (CBM) 


Dear Judge Motley: 


With further reference to my letter of June 25, 1975, 
this is to advise you that Captain Scavo and Captain Johnson 
were officially installed as the International President and 
International Executive Vice President of the International 
Organization of Masters, Mates and Pilots at a meeting of the 
General Executive Board in San Francisco on Tuesday, July 1, 
1975. Captain O'Callaghan administered the oath of office. 

Very truly yours, 
Manan 
MS :eml MARVIN SCHWARTZ 


CC: Dennison Young, Jr., Esq. 


Letter dated June 25, 1975 to Judge Motley 


LAW OFFICES 


MARVIN SCHWARTZ, P. C. 


243 WAVERLY PLACE 
MARVIN SCHWARTZ 
BURTON M,. EPSTEIN 


NEW YORK, N.Y. 10014 


June 25 , 1975 (21%) 6@1-2280 


Hon. Constance Baker Motley 
United States District Judge 
United States District Court 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Hodgson v. IOMM&P 
Va Civ. S032 (CBM) 


Dear Judge Motley: 

The run-off election for International President and 
the run-off election for International Executive Vice President 
has just been completed. The incumbent International President, 
Captain O'Callaghan and the incumbent International Executive 
Vice President, Captain Caldwell were both defeated. 

I am submitting this letter and the information con- 
tained therein in further support of the position set forth in 
our Cross-Motion for Summary Judgment to Dismiss the Complaint 
and in further support of our papers submitted in opposition to 
the Governments Motion for Summary Judgment. 

Under the circumstances, I think a conference with 
Your Honor would be particularly useful in moving forward toward 


a final resolution of this matter. 


RECEIVED Respectfully yours, 


JUN 2 6 1975 


MARVIN SCHWARTZ 


MS:eml JUDGE MOTLEY’S CHAMBERS 


CC: Dennison Young, Esq. 


Ga 


Letter dated March 3, 1975 to Mr. Young from Motley, J. 


UNITED STATES DISTRICT ‘URT 
Uniteo Srates CourtHouse 
New York, N. ¥. 10007!). 5. 


— 


Ista t i 


CHAMCERS or 
Consrance Baker Morey 


March 3, 1975 


Dennison Young, Jr. 
Assistant United States Attorney 
United States Courthouse 

Foley Square 

New York, New York 10007 


Re: Hodgson v. IOMMP 
df €1¥. $031 


a 


Dear Mr. Young: 


After briefly reviewing the papers sub- 
mitted with respect to the pending motions for 
summary judgment, I agree with your suggestions 
as outlined in your letter of February 5, 1975. 


Accordingly, with respect to the Government's 
motion the Government may reply to defendant's re- 
Sponding papers, and with respect to the defendant's 
motion the Government need not respond until the 
Government's motion is decided. 


Sincerely yours, 


; -. c-t S li 4 f re ey 
wh Vi-g- 1s 42) Oe wee 114 , 


CBM:rt Constance Baker Motley 


cc: Marvin Schwartz, 243 Waverly Pl., NYC 
Ernest Allen Cohen, Jaffe Cohen Berman & Crystal, 
275 Seventh Avenue, NYC 


$ 


Letter of February 12, 1975 from Judge Motley to Mr. Cohen 


Pebruary 12, 1975 


Ernest Allen Cohen, Esq. 
Jaffe Cohen Berman & Crystal 
275 Seventh Avenue 

New York, New York 10001 


Re: Hodgson v. IOMMP, 


12. Civ. 5031 


Dear Mr. Cohen: 
The court interp ets your letter of 
February 6, 1975 as an application for leave to 
intervene cr appear as amicus curae. 
Leave to file an amicus brief due March 
21. 1975 is granted. 


Sincerely yours, 


CBM srt Constance Baker Motley 


ccs Dennison Young, Jr. 
AUSA (SDNY) 


Marvin Schwartz, Esq. 
243 Waverly Place 
Mew York, New York 10014 


1% 


JAFFE COHEN BERMAN & CRYSTAL 
275 SEVENTH AVENUE, New YORK,N.Y. 10001 


TELEPHONE: 91-1200 
CABLE ADORESS: BOCOCIJAC,N.Y. 


DAVID Jarre 
ERNEST ALLEN COHEN NEW JERSEY OFrices 
JACK BERMAN COHEN & BERMAN 
24 SALEM STREET 
HACKENSACK, O7601 
SAY Mw KATE (201) 342-8030 


ALLEN @. BRESLOW 


OAVIO CRYSTAL o 


February 6, 


anat 


Honorable Constance Baker Motley 
United States District Court 
Southern District of New York 
U.S. Court House 

Foley Square 

New York, New York 10°%C7 


OW 39 


CPALIHO ay 


FiVHO'S.AaT? 


& 


Re: James D. Hodgson, Secretary of Labor, 
United States Department cf Labor 

Vs. International Organization of Masters 
Mates and Pilots, International Mari- 
time Division, ILA, AFL-CIO 


72 Civ. $03) 


Dear Judge Motley: 


Ld 
oe 


This law firm represents Captain Frank T. Scavo and 
Captain Gerald L. Johnson, who are candidates for election 
respectively as International President and International 
Vice-President of the defendant in the above captioned law 
suit. 


Our clients are each now included in a run off election 
being conducted under the auspices of the American Arbitration 
Association as impartial ballot agency, pursuant to the 
Constitution of the defendant which requires a run off election 
to be commenced within thirty days of the Certification of 
Results of an election of union officers in which no candidate 
has received 40% of the valid ballots counted. The run off 
is conducted between the two candidates receiving the highest 
number of votes and the offices of International President and 
International Vice-President are the only two offices for which 
such a run off is to be conducted, on the basis of the Certification 
submitted by the American Arbitration Association. 


JAFFE COHEN BERMAN & CRY (AL 


Honorable Constance Baker Motley 
February 6, 1975 

Re: Hodgson v. IOMMP 

mo. 72 Civ, $037 


Page Two 


We enclose for your information a copy of such Certification. 
You will note from the Certification that Captain Scavo finished 
with 2,112 votes, almost 200 votes more than the incumbent, 
Captain Thomas O'Callaghan and that Captain Scavo's percentage 
of the vote was in excess of 39% of the vote. Captain Johnson 
finished but 16 votes behind the incumbent Captain Caldwell. 
This law firm also represented Timothy Brown, who was a candidate 
for International Secretary-Treasurer in the election. Although 
Mr. Brown was defeated, nonetheless, it was his determination 
as well as the determination of Captain Johnson and Captain Scavo, 
that the election as a whole was a proper, valid and fair election 
and that the incumbent candidates did not enjoy an advantage 
affecting the outcome of the election as a result of any activity 
relating to the 1971 election. Thus, each of our clients has 
concluded that any tainting of the 1971 election did not affect 
a tainting of the election conducted in 1974 and certified on 
behalf of the American Arbitration Association on January 22, 1975. 


We have reviewed on behalf of our clients a pending action 
bearing the above caption and motions pending before you by each 
of the parties for Summary Judgment. We believe that the papers 
submitted on behalf of both parties do not adequately present 
the position of our clients as candidates and as members of the 
defendant and that moreover, the positions asserted by the parties 
would create serious and overwhelming mischief for the defendant 
and its members, which are totally inconsistent with the objectives 
of the statutory scheme of the Labor Management Reporting and 
Disclosure Act. 


We therefore request that we be permitted to be heard and 
to submit papers with respect to this issue, either as amicus 
Curae or intervenors. In the event that Your Honor would prefer 
that our clients submit a formal Application To Appear in either 
capacity rather than to determine this issue on the basis of this 
letter, we would appreciate Your Honor withholding action with 
respect to the Motion and Cross Motion for Summary Judgment until 
we can have the Opportunity to present a formal Application on 
behalf of our clients to be heard, either as amicus curae or as 
intervenors, 
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Our clients are extremely disturbed that the Secretary 
of Labor has confused the possible remedy of a supervised 
rerun election with a right to have such an election conducted. 
Thus, at page 103-104 of plaintiff's Memorandum in support 
of its Motion For Summary Judgment, the plaintiff stated, 
"The fact the IOMM&P is now conducting another election for 
officers must not and should not deprive the Secretary from 
having the Court impose such a new election on the IOMM&P." 
Moreover, at page 106 of its Memorandum, the plaintiff states, 
"Although the present election with respect to Off Shore Division 
Vice-President - - is being conducted pursuant to the bylaw pro- 
visions, attempting to rectify the illegal provisions that does 
not deny the Secretary his right to a court ordered election 
under his supervision." The fundamental reason why supervised 
elections are permitted under the Labor Management Reporting 
and Disclosure Act is to protect the rights of the members of 
a labor union, of insurgent candidates, such as our clients and 
of the general public from distortion of the democratic processes 
with respect to union elections. Supervised elections constitute 
a remedy available to the Secretary of Labor with the approval 
of the courts, rather than a right of the Secretary of Labor. 


It is clear, as argued by the Secretary of Labor that the 
conducting of a new election does not automatically moot an action 
instituted by the Secretary of Labor to set aside a prior election. 
(Wirtz v Local 153, Glass Bottle Blowers Association, 389 US 463 
[1968]) It is just as apparent, however, that the conducting of 
a subsequent election is not irrelevant to the question of whether 
the action should be mooted. It would appear that two elements 
must be shown in order to moot the action: 


l. That the new election was conducted in accordance 
with the Constitution of the Union and with fairness 
to the members of the Union and to insurgent candidates. 


That there be no ongoing affect which taints the 
subsequent election based upon the misconduct 
charged with respect to the prior election. 
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The Glass Bottle Blowers case makes it clear that 
procedural fairness is not alone enough to result in automatic 
mooting, since the new election may be tainted by the conduct 
of the prior election. Thus, the courts are left free to 
consider whether a rerun election would serve the best interests 
of the members, the insurgent candidates and the public. My 
clients have concluded that the results of the general election 
which was conducted establish clearly and emphatical)y that the 
encumbents did not enjoy a benefit based on their prior miscon- 
duct and that the election was conducted in accordance with the 
constitution and fairly to all parties. Thus, the plaintiff's 
attempt to disregard this election is justified neither under 
the language nor the Purposes of the law, nor can it be considered 
anything more than a glorifying of sterile procedure over substance, 
justice and practicality. 


On the other hand, it is equally clear that the 1974 
election has not yet been completed and there remains the danger 
that the rights of union members and candidates may be violated 
in the conduct of the run off aspect of that election. Thus, 
although we know that as of today the election has thus far been 
conducted fairly, we do not know that the same fairness wiil 
continue through the balance of the election. 


My clients have concluded that the existence of the present 
law suit is a positive factor in encouraging that the election 
be conducted with procedural fairness. The granting of defendant's 
Motion kor Summary Judgment, prior to the conclusion of the run- 
off election may discourage the continuation of the fairness with 
which the election has thus far been conuucted. Thus, the position 
asserted by the defendants is as shortsighted and subject to 
mischievous consequences as the position asserted by the plaintiff. 


We respectfully request that this Court withhold any decision 
with respect to this law suit until the run off aspect of the 1974 
election has concluded. Thereupon, this Court can be free to 
determine whether the 1974 election as a whole satisfies the criterion 
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of procedural fairness and whether it was or was not tainted 

by the misconduct of the present incumbents with respect to 

the 1971 election. In the event that the Court should conclude 
after the conclusion of the run off, that the 1974 election was 
conducted both with procedural fairness and was untainted by 

the incumbents misconduct with respect to the 1971 election, 
then this Court should dismiss the Secretary's request for the 
holding of a supervised rerun election. The interests of 
candidates, members and the general public would have been 

fully satisfied and the requirement of still another election 
would impose not only overwhelming financiai burdens on the 
candidates and the Union itself, but would also leave the Union 
with uncertainty as to its leadership and immobilized to protect 
the interests of its members with respect to dealings with employers. 
the Coast Guard and others. The fact that vast numbers of members 
of this Union are at sea at any given time compells a ninety-day 
period within which ballots can be cast. Since it would take 
approximately one month to comply with vrocedures in order to 
mail the ballots and approximately one month to comply with the 
procedures in order to certify the results. The Union would be 
in a continuous state of uncertainty as to its leadership for 

a minimum period of five months. 


Moreover, there is a substantial likelihood that the rerun 
election would require a run off election as well, which would 
add another five month period to the time during which the Unions' 
leadership would be in a state of uncertainty, vulnerability and 
chaos. If the time of the 1974 election and run off were added 
to thr time of the rerun election, it would mean that almost two 
years of the three year term of International officers would be 
spent in the conduct of elections. Such a result would be 
justified only where absolutely essential to preserve the integrity 
of the Union. Few labor organizations could survive such benefits 
being visited upcn them by the Secretary of Labor, nor should they 
be asked to, on the sterile basis set forth by the plaintiff. 


We are extremely grateful for the indulgence of the Court 
in considering the positions set forth in this letter. We wish 
tc note that our clients were confronted with the most bizzare 
of Hobsons’ choices in this matter. On the one hand, they could 
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choose to sit out the present election on the possibility that 

a rerun election might occur with the substantial potential 

that the incumbents would thereby continue in office for another 
three year term, or on the other hand, they could, as they did, 
present their candidicies to the members of the Union at vast 
expense and at enormous disruption of their professional lives 
with the possibility that were they to be successful, the 
incumbents would be grantéd>-another Opportunity to defeat them 
through the intervention of the Secretary of Labor. Such 
unfairness to insurgent candidates surely was not contemplated 
by the framers of the Labor Management Reporting and Disclosure 
Act, in fact, one must assume that the framers of the Act contem- 
plated precisely the contrary. 


Copies of this letter are being furnished to mr. Young 
and Mr. Schwartz, as attorneys in this case. 


Respectfully submitted, 


JAFFE COHEN BERMAN & CRYSTAL 


*Y! Gunact Cth Ghe— 


Ernest Allen Cohen 


EAC/ics 

Enclosure 

cc: Dennison Young, Esq. 
Marvin Schwartz, Esq. 
Honorable H. W. Berry 
Capt. Frank Scavo 
Capt. Gerald Johnson 
Capt. Timothy Brown 
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PAUL J. CUTRAN 
United States Attorney 


PEVNISO YOUNG, Jn. 


Assistant Unirced States Attornay 
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Letter dated October 15, 1974 from Mr. Young to Mr. Schwartz 


DY ,Jr.in 


72-3882 
October 15, 1974 


BY HAND 

Marvin Schwartz, Esq. 
243 Waverly Place 

New York, New York 10014 


Re; Hodgson v. International Organization 
of Masters, Mates and Pilots 
72 Civ. 5031 (CBM) 


Dear Mr. Schwartz: 


Pursuant to a call last Friday, October 11, 
1974, from Mr. Reginald Jones of your office informing us 
that you had lost the copy of "Plaintiff's First Set of 
Interrogatories" served on you May 17, 1973 and requesting 
that we provide you with another copy, we are enclosing a 
copy of said interrogatories herewith. 


As you know, on October 3, 1974, at a pre- 
trial conference, Judge Motley ordered you, inter alia, to 
answer these interrogatories by today, October 15, 1974, 
On October 11, 1974 Judge Motley signed a written Order 
conforming to her October 3, i974 oral orders, @ copy of: 
which we also enclose, 


In view of the fact that you would apparently 
uot be able to answer these interrogatories by today, we will 
consent to a brief extension of time for these purposes, 
that is until 10:00 A.M. Monday, October 21, 1974. We would 
like the answers de)ivered at our office at that time, 


We have also consented to taking the depositions 
of Messrs. Nelson and Valensi during the week of October 28, 
1974 rather than the woak of October 21, 1974 as we had 
anticipated and as Judge Motley's Order so rec tes. The 
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scheduling of these depositions as well as a number of 
others, possibly on the West Coast, has been the subject 
of conversation between you and Assistant United States 
Attorney Bobby C. Lawyer who is also assigned to this case. 


We are amicus to have the information | 
which we requested during the depositions of Captains 
O’Callaghan and Lowen which, pursuant to Judge Motley’s Order, 
was to be supplied by today, also. We assume you will have 
it to ue by tomorrow et the latest. 


To appraise Judge Motley of our consent to 
extend your time to answer our interrogatories and of the 
scheduling of the deposi.ions during the week of October 28, 
1974, we are sending @ copy of this letter to the Court. 


Very truly yours, 


PAUL J. CURRAN 
United States Attorney 


By: “ ; WW 


ENNISON YOUNG, 
Assistant Uni Sates Attorney 
Telephone ei eens 791-1977 


cc: Honorable Constance Baker Motley 
United States District Judge 
United States Courthouse 
Foley Square 
New York, New York 10007 


